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It is widely recognised within and outside the country that Indonesia has suffered from an 
endemic corruption problem, in particular in the ~ o e h a i o  era (1966-1998).Asystem of deeply 
embedded patronage cultures in the administration and its close ties to business tycoons linked 
to the president can be characterised as "crony capitalism". The early administrations in the 
post 1998 era have struggled with the problem, but have, according to many observers, not 
managed to rid the country of the quasi-feudal structures. New efforts of the Government of 
~ u s i l ~ ~ a m b a n ~ ~ u d h o ~ o ~ o  (since 2004) combined with a considerable increase in the number 
of corruption prosecutions - especially triggered by the lndonesian Corruption Eradication 
Commission (KPK) are giving rise to hope. The recent ratification of the United Nations 
Convention Against Corruption (UNCAC) of 2003 is also an indication of these developments. 
Considering the UNCAC a helpful guidance for further anti-corruption and governance reform, 
and in the aim of complying with the obligations under the Convention, KPK has conducted a 
gap analysis to evaluate the level of compliance of the present lndonesian legal and institutional 
framework with the standards and principles of UNCAC and to identify corresponding 
remedies. 

The report adresses four main areas: 

Prevention 

Criminalisation and Law Enforcement 

International Cooperation 

Asset Recovery 

It is expected that the UNCAC 2003 will have a substantial impact on the strategy of prevetion 
and combating corruption in Indonesia. The Government has shown its serious consideration of 
the existence of the UNCAC 2003 within the lndonesian Criminal Law system so as to change 
fundamentally all laws and regulations which are relevant regardi the prevention and combating 
corruption in Indonsia. The Government has already formed an UNCAC Implementation Team 
which is coordinated by the lndonesian National Development Planning Agency and also a 
Team for the Amendment of Indonesia's Code of Crimnal Procedure which is coordinated by 
Department of Legal Affairs and Human Rights as well as a Team forthe A  the Anti 
Corruption Law both supported by the French Government to harmonize t  with the 
UNCAC. 
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�!����"�"���$�	��������,�
!������$�������%������!�!��!�����$���
����%��!�����$��������������$�������� ������$����������!����"�",

!�������������$����%��$���������$��$�������!�����%�����$��!������� 
�%� �%��������� ��� ��"�"� �$�#������� ���� $���%%���������� ��
	��������,

� �!���!��!������� �����=��$������������!���#� �%��������%� ����
����������)**+&��!��A�A���  ���$�#��������$��������$������������ ��
������� �������!����� ��� �(�������������!���$��!���������$=� ��� 
�%���%����������� ��=��!�����������!��$��%� �%��������&�������
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!�#�� $�������� �!�� "��#������� ��� ��$� /����$� ��&�����$��&� 7�� ���&

7$����&�<����$=&�?�8���&������������!���������A�����%1�!�������
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 ���� �����,
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�$�#������� �������� ���� �� �$�%���$(� ��$� ��$����$� �����$�����
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������� ��� �� �!�$���!� $�#���� ��� �!��$�  ��� � ���� ������������ � ����0
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�!�� ��"�"� ���� ��� �������=� �������� � ����� ��$� $���$%,� ��!�$

�����$���&����!�����������$���������$������%��$������"��%�%��$
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���  ����$� ��� ��������� ��!�#���$1,


!�� ��� "��#������� $��!� =� � ����� ��$���� �$� �%�!����� ��� �!�

�$�#������� ��� ��$$������� ���� ��� �!��� $������� ����� � ��$ =� ��=���

�!�� $���!� ��� %���� ��!�$� ����$������� � ����0��$$������� ����$�%����
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��� �������#�� ����0��$$������� ���=� �$� ������&� ������ ��� ��!����

�$�����$���=� ��� �!�� ��� ��� ��%�����$������ /������� ��� ����$%�����1

���� ��� ���$����� ��$����������� ��� ��#� � ������=&� ���� ������������ 

%����$��� ��$� �!�� ��� ��� �����$� ��� ������ �!�� @������$=� /������ ��

��!���&��!��$���$�������������������$$��������������� �����������$����&

��� ����$���$�%���1� ��� ��  � ��� ��$� �!�� �$�#���������$,��$�#������

���%���=� �����$�������� ������$����������!����������,

�-� �$$/�$	 '��	 �#(�#�$"�

D��!�$������� ��� �!��������������� 	�����������@���%����� �����#�$� 

%���$��$���������������%������������$�$�� �����!����$���������!�

"��#�������/��$������ �������
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!���$���$��!���#�$���������

�!����$��$��=������#���������$���������������������������������$���� �$
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B. Matrix of The Gap Analysis 
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Chapter I 

General 

Provisions 

 

Article 1 

 

Statement of 

Purposes 

 

 

The purposes of this Convention are: 

 

(a) To promote and strengthen measures 
to prevent and combat corruption more 
efficiently and effectively; 

 

 

 

  

 

 

Consideration: in view of point c 

Law No. 20 of 2002: 

“needs to change with a new 

corruption law, so that it may 

prevent and eradicate corruption 

crime more effectively” 

 

Consideration: in view of points 

b and c Law No. 30 of 2002: 

“that government institution 

dealing with corruption has not 

 

Indonesian law determines 

separately between the 

definitions of corruption crime, 

and provision on investigation, 

persecution and trial at court 

(Law No. 31 of 1999 in 

conjunction with No. 20 of 2001) 

and regulation on the institution 

competent for eradicating 

corruption crime, such as 

Corruption Eradication 

Commission (Law No. 30 of 

2002), Police (Law No. 2 of 

2002) and Attorney’s Office (Law 

 

GOI should consider to maximize 

/empower the existing national 

prevention agency (Ministry of 

Administrative Reform, National 

Ombudsman Commission and 

KPK).  

Court for Corruption Crime: To 

set up court for corruption crime 

in selected provinces.  

 

Determine clearly, strictly and 

comprehensively in one 

regulation, regarding 

formulation of corruption, 

prevention and overcoming 

(investigation, persecution 

and court session) and 

institutions competent for it, 

as an effort to enhance and 

strengthen measures for 

preventing and eradicating 

corruption effectively and 

efficiently. Regulating 

corruption issues in one 



��

 

   

 

UNCAC Contents Indonesian Laws and 

Regulations 

Analysis Other Aspects for 

Consideration  

Recommendation 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

functioned effectively and 

efficiently in eradicating 

corruption crime” 

 

“…needs to set up an 

independent Corruption 

Eradication Commission with a 

function and competence to 

eradicate corruption crime” 

 

 

 

 

 

 

 

 

 

 

  

No. 16 of 2004) 

 

This matter may affect the 

effectiveness and efficiency of 

corruption prevention and 

eradication, in view of the 

resulting potential for conflict of 

investigating, or trying 

authorities (between the State 

Court and Special Court for 

Corruption) 

 

 

 

 

 

 

 

 

 

regulation is a real need 

which is based on at least 

three reasons: 

a In light of enhancing 
effectiveness and 
efficiency of corruption 
eradication, regulation 
which substance covers 
all of the above aspects 
is required; 

b Regulation on institutions 
in corruption law (Police, 
Persecutor, Corruption 
Eradication Commission 
as well as Court for 
Corruption Crime) is 
required to enhance 
coordination and 
supervision of corruption 
eradication effort 

 
c Obligation of the country 

signing UNCAC for 
reporting periodically the 
progress of corruption 
eradication so that it 
needs clarity about the 
national institution 
responsible for it (central 
authority). 
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 (b) To promote, facilitate and support 
international cooperation and technical 
assistance in the prevention of and 
fight against corruption, including in 
asset recovery; 

 

Article 3 Law No. 1 of 1979 on 

Extradition: 

(1) One that can be extradited 
is one requested by a 
competent official of a 
foreign country for being 
suspected having 
committed a crime or for 
undergoing punishment or 
order for detention;  

(2) Extradition may also be 
done to a suspect or one 
already punished for 
assisting, trying and 
making conspiracy as 
mentioned in point (1), as 
far as assisting, trying, and 
making conspiracy for 
committing a crime can be 
subjected to punishment 
according to the law of The 
Republic of Indonesia and 
according to the law of the 
country requesting for 
extradition. 

 

Law on “Mutual Legal 

Assistance” 

 

 

Bilateral cooperation and mutual 

assistance in the field of criminal 

law among countries generally 

include all kinds of crime, and 

there is still no special 

cooperation agreement with 

regard to eradication of 

corruption.  

Criminalization of conduct stated 

in article 16 Law No. 31 of 1999 

in conjunction with Law No. 20 

of 2001 is aimed at preventing 

and eradicating international or 

trans- territorial corruption crime 

so that any kind of transfer of 

finance or property gained from 

transnational corruption crime 

can be prevented to a maximum. 

However, a regulation on 

international cooperation for 

preventing and overcoming 

corruption crime has not been 

provided in the Law on 

Corruption Crime. As if a new 

cooperation arises only after 

laundering of money resulted 

from corruption, and not the 

corruption crime itself.  

Second purpose of this 

convention needs to be 

anticipated by Government by 

enhancing effectiveness among 

ministry offices such as Ministry 

of Justice and Human Rights, 

Ministry of Politic and National 

Secure Coordinator, Attorney 

General Office, the Indonesian 

National Police and KPK. 

Institutional Strengthening 

becomes important when a fast, 

effective and efficient national 

cooperation is needed to prevent 

and to trace asset of corruption 

resides in beyond country.  as 

consequence, umbrella act  is 

needed both in mutual Legal 

assistance (Law No. 1 of 2006) 

and to revise Law No. 1 of 1979 

on Extradition, Law Number 62 of 

1958 on citizenship, and law 

which covers provisions of  

Palermo Convention in 2000. 

 

We need to regulate 

regarding “international 

cooperation” in Corruption 

Eradication Law. Prior to 

making the regulation we 

need to carefully consider the 

international cooperation 

principles in Law No. 1 of 

1979 on Extradition and Law 

on Mutual Legal Assistance 

recently approved by DPR RI 

(Indonesian Parliament), has 

not fully referred to the 

UNCAC terms 
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Article 13 Law No. 30 of 2002; 

 

Article 16 Law No. 31 of 1999  in 

conjunction with Law No. 20 of 

2001: 

“Everyone outside the territory of 

the Republic of Indonesia giving 

assistance, opportunity, facility 

or information for occurrence of 

corruption crime as provided in 

Article 2, 3, 5-14 of this Law 

 

Consideration; in view of point d 

Law No. 15 of 2002 in 

conjunction of Law No. 25 of 

2003: 

“In preventing and eradicating 

money laundering crime a 

mutual assistance cooperation 

may be established through 

bilateral or multilateral forum” 
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(c). To promote integrity, accountability 
and proper management of public 
affairs and public property. 

 

Consideration: in view of Law 

No. 28 of 1999: 

“That practice of corruption, 

collusion and nepotism is not 

only done by the State Officials 

but also done between the State 

Officials and other party that 

may harm the pivotal life of the 

society, nation and state and 

also endanger the existence of 

the state, so that it is necessary 

to have a legal basis for 

preventing it” 

 

Article 3 point 7 Law No. 28 of 

1999: 

“The principles of running a state 

include the principle of 

accountability” 

 

Article 5 point c Law No. 30 of  

2002: 

“In carrying out the duty and 

authority, the Corruption 

Eradication Commission is 

based on the accountability 

principle” 

 

Law No. 28 of 1999 on State 

Governance Free From 

Corruption, Collusion, and 

Nepotism and Law No. 30 of 

2002 on Corruption Eradication 

Commission is part of 

regulations to promote integrity, 

accountability and management 

of state’s assets and state’s 

property, as part of public 

property. However, considering 

part of the material of Law on 

Clean Governance and Free 

From Corruption, Collusion, and 

Nepotism was cancelled based 

on Law on Corruption 

Eradication Commission, it 

needs to re-harmonize and re-

synchronize, in order not to 

impede the corruption 

eradication effort. 

Synchronization and 

harmonization are also required 

with the various regulation 

related to state finance. 

Meanwhile, one of the principles 

in implementing both regulations 

is the use of accountability 

principle, both in running the 

state as well as law enforcement 

 

Government of Indonesia 

possesses Law No. 1of 2004 on 

State Treasury which purposes to 

regulate general state’s property 

and assets. Problem for 

Indonesia according to UNCAC is 

whether the return of assets of 

corruption classifies as non 

revenue state’s income or directly 

become state’s property? It 

needs to be thoroughly analyzed 

both in the perspective of 

administrative law or criminal law. 

Besides, with this third purpose, 

Law No. 43 of 1999 on Civil 

Servant need to be reviewed and 

sharpened especially in sanction 

for  civil servant, and public 

officials. 

 

Need to investigate to obtain 

synchronization and 

harmonization of regulating 

material in law on 

implementation of 

governance free from 

Corruption, Collusion, and 

Nepotism, Law on Corruption 

Eradication Commission. 

 

Need inclusion of 

“accountability principle” as 

basis for implementing the 

authority of Police and 

Persecutor in carrying out 

investigation and/or 

persecution of corruption 

crime. 
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Law No. 17 of 2003 on State 

Finance 

 

Law No. 1 of 2004 on State 

Treasury 

 

Law No. 15 of 2004 on Auditing 

State Finance Management and 

Responsibility 

 

against corruption by the 

Corruption Eradication 

Commission. The meaning of 

accountability principle is the 

principle determining that any 

activity and the end result of 

state executive or Corruption 

Eradication Commission should 

be accountable to the 

community or the people as the 

supreme holder of state 

sovereignty according to the 

applicable regulations. However, 

considering that law 

enforcement against corruption 

is not only carried out by the 

Corruption Eradication 

Commission, but also by the 

Police and Attorney’s Office, 

then the accountability principle 

should be also applicable to 

those institutions. 

 

Article 2 

 

Use of terms 

 

For the purposes of this Convention: 

 

(a)  “Public official” shall mean: (i) any 
person holding a legislative, 
executive, administrative or judicial 
office of a State Party, whether 
appointed or elected, whether 

 

Article 1 Law No. 31 of 1999 in 

conjunction with Law No. 20 of 

2001: 

Government Employees include: 

a Government Employees as 
mentioned in the Law on 
Employee Affairs. 

 

Indonesian law relating to 

corruption crime does not use 

the terminology of “public 

official”, but basically it has the 

same scope with “civil servant” 

or “state executive” 

 

Object of corruption crime is not 

restricted only for bribery crime.  

The subject of corruption crime is 

“each person”. It doesn’t purpose 

to “civil servant” or “public official” 

which is mentioned is Law No. 31 

of 1999 and Law No. 28 of 1999, 

but also includes private sector. 

 

Need harmonization of 

terminology in Indonesian 

law, particularly regarding 

use of terminology of “public 

official” in the Convention, 

against the terminology of 

“civil servant” or “state 
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permanent or temporary, whether 
paid or unpaid, irrespective of that 
person’s seniority; (ii) any other 
person who performs a public 
function, including for a public agency 
or public enterprise, or provides a 
public service, as defined in the 
domestic law of the State Party and 
as applied in the pertinent area of law 
of that State Party; (iii) any other 
person defined as a “public official” in 
the domestic law of a State Party. 
However, for the purpose of some 
specific measures contained in 
chapter II of this Convention, “public 
official” may mean any person who 
performs a public function or provides 
a public service as defined in the 
domestic law of the State Party and 
as applied in the pertinent area of law 
of that State Party; 

 

b Government Employees as 
mentioned in Criminal Code 

c Those earning salaries or 
wages from state or local 
finance. 

d Those earning salaries or 
wages from a corporation 
receiving aid from the state 
or local finance. 

e Those earning salaries or 
wages from other 
corporation using capital or 
facility from the state or 
society. 

 

Article 2 Law No. 28 of 1999: 

State Officials include: 

1. State Official of Supreme 
State Institution. 

2. State Official of High State 
Institution. 

3. Ministers. 
4. Governors. 
5. Judges. 
6. Other state officials 

according to applicable 
regulations. 

7. Other officials having 
strategic functions in relation 
with the running of the state 
according to applicable 
regulations.  

 

 

The difference in this 

terminology can affect the law 

enforcement process, 

considering misinterpretation 

may occur in determining 

whether a conduct is within the 

scope of a crime definition.  

 

Example, a person working for 

an NGO which in many 

instances doing public services, 

such as Legal Counselling 

Institutions or Consumers 

Assistance, according to 

convention can be categorized 

as “public official”, but not 

included in the understanding of 

“civil servant” and/or “state 

executive” in Indonesian law. 

While a certain type of 

corruption crime, such as 

“bribery” is presumably done by 

various circles, including state 

executives, to certain persons 

who become leaders, 

management or working for 

certain NGOs,  

 

Corruption case in Private sector 

which has been decided by the 

court is indictment to the 

chairman of Indonesian Forestry 

Entrepreneur Association on 

behalf of Adiwarsita Adinegoro. 

 

The shortcoming of this 

convention is its inapplicablebility 

on Directors and Commissioners 

of State owned Company who 

have double status both as state 

official and private official. As 

consequence, private law 

(company law) and criminal law 

(anti corruption law) regime is 

applicable on them. 

 

 

executive”. 
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(b)   “Foreign public official” shall mean 
any person holding a legislative, 
executive, administrative or judicial 
office of a foreign country, whether 
appointed or elected; and any person 
exercising a public function for a 
foreign country, including for a public 
agency or public enterprise; 

 

(c)  “Official of a public international 
organization” shall mean an 
international civil servant or any 
person who is authorized by such an 
organization to act on behalf of that 
organization; 

 

 

 

The Indonesian Law has not 

regulated on inclusion of “foreign 

public official” and “official of 

international public organization” 

as subject of corruption crime. 

 

 

 

This provision extends the 

possibility for corruption crime to 

occur not only with “local public 

official” but also “foreign public 

official” and “official of 

international public 

organization”. This has to be 

regarded in relation to diplomatic 

immunity of “foreign public 

official” having diplomatic status 

based on Convention on 

Protection of Foreign Officials or 

Convention on International 

Relations and needs further 

observation. As if UNCAC wants 

to emphasize that provision on 

diplomatic immunity is not 

applicable in case the person 

concerned commits a crime. 

 

 

 

In Implementing of this regulation, 

we need to prepare national 

legislations which regulate 

extraterritorial principle to be 

adapted. 

 

 

Need to investigate the 

extent the UNCAC can be 

applied to “foreign public 

official” with diplomatic status 

having diplomatic immunity. 

 

Need to expand the subject 

of corruption so that it also 

includes “foreign public 

official” and “official of an 

international public 

organization”. 

 

 

  

(d)  “Property” shall mean assets of every 
kind, whether corporeal or 
incorporeal, movable or immovable, 
tangible or intangible, and legal 
documents or instruments evidencing 
title to or interest in such assets; 

 

Article 37A point (1) and point 

(2) Law No. 31 of 1999 in 

conjunction with Law No. 20 of 

2001: 

“The defendant/accused is 

 

The law does not define 

“property”. However, from this 

provision we can conclude that 

“property” according to 

Indonesian law, is “the whole 

property of the defendant, wife 

 

This provisions need to be 

referred to the Law No. 1 of 2004 

on State Treasury which 

regulates on State assets and 

defines ‘State loss” in particular. 

Restrictions among separated 

 

Need to formulate the 

understanding of “wealth” in 

the corruption regulations, 

following the understanding 

of the terminology in the 
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obliged to provide information on 

his/her whole property and the 

property of the husband/wife, 

children, and the property of 

everyone or every corporation 

supposed to have relationship 

with the case being charged”. 

“In the case the defendant is 

unable to prove the wealth which 

is imbalanced relative to the 

earning or the source of 

additional wealth, then the 

information as stated in point (1) 

may be used to confirm the 

available evidence that the 

defendant had committed 

corruption crime” 

 

Article 1 point 4 Law No. 25 of 

2003 is using the terminology of 

“property”, namely “any movable 

and immovable goods, tangible 

and intangible” 

 

Law No. 28 of 1999 is using the 

terminologies of both “property” 

and “wealth” 

 

or husband, children or 

corporation having relation with 

the case being charged” 

 

Referring to the terminology of 

“assets” an interpretation may 

arise that “property” according to 

Indonesian law is limited to what 

is mentioned in the Convention 

as “tangible and intangible 

assets, movable or immovable 

assets or corporeal assets”, and 

is not yet included in “intangible 

asset” 

 

Besides that, from linguistic 

point of view the terminology of 

“wealth” is more precise than 

“property and wealth””. 

Considering the word “property” 

is part of the definition or 

understanding of “wealth” 

 

 

State Assets and general state 

assets in case of state owned 

and non state-owned company 

are important in legal matters, 

especially for determining 

criminal responsibility of both 

directors and commissioners who 

are involved in corruption cases.  

 

Convention.  

In the regulations it is 

sufficient to use the 

terminology of “wealth” 

instead of “property and 

wealth”  
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(e)   “Proceeds of crime” shall mean any 
property derived from or obtained, 
directly or indirectly, through the 
commission of an offence; 

 

 

 

Article 18 point (1) a Law No. 31 

of 1999 in conjunction with Law 

No. 20 of 2001: 

In addition the additional 

punishment as mentioned in the 

Criminal Code, is::  

“expropriation of movable goods 

tangible and intangible or 

immovable goods used for or 

gotten from corruption crime, 

including corporation owned by 

the defendant/accused where 

the corruption is committed, and 

also substituting goods” 

 

Law No. 15 of 2003 is using the 

terminology of “proceed of 

corruption”, namely the property 

obtained from corruption (certain 

and mentioned limitedly, 

including corruption)  

 

 

 

Indonesian law has not fully 

regulated about “proceeds of 

crime”, including “proceeds of 

crime” derived from corruption 

crime. The provision in 

Corruption Eradication and 

Money Laundering Law is limited 

to “proceeds of a crime” which 

determined limitedly, including 

but not limited to proceeds of 

corruption crime.  

 

In relation with the terminology 

of “wealth” as mentioned 

previously, the provision on 

additional punishment in the 

Corruption Law is not including 

wealth of “intangible asset” yet. 

 

Besides that, the provision also 

has not fully included what is 

mentioned in the Convention as 

“wealth derived from or obtained 

indirectly through committing a 

crime”. If observed, seizure can 

only be done upon the “wealth of 

the defendant” not including the 

“wealth of the wife, husband, or 

 

Even though Law No. 15 of 2002 

which amended by Law No. 25 of 

2003 on Money Laundering has 

regulated money of criminal result 

as a crime, this law does not 

strictly regulate on status of 

money of criminal result itself 

according to Law No. 1 of 2004 

on State Treasury. 

 

Need to add or clarify the 

provision on additional 

punishment in the Corruption 

Law, in addition to those 

provided in the Criminal 

Code that seizure can also 

be done upon the wealth of 

the wife or husband or 

children of the defendant, 

which is strongly supposed to 

derive from corruption. 
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children”. But, Indonesian law as 

far as it relates to “substitution 

goods” of wealth derived from or 

obtained through corruption, 

contains a wider provision than 

the Convention. 

  

(f)  “Freezing” or “seizure” shall mean 
temporarily prohibiting the transfer, 
conversion, disposition or movement 
of property or temporarily assuming 
custody or control of property on the 
basis of an order issued by a court or 
other competent authority; 

 

 

 

Article 1 Criminal procedure 

Code: 

“Seizure is a series of measures 

taken by the investigator to take 

over and or keep under the 

custody movable and immovable 

goods, tangible and intangible 

for the interest of authentication 

in investigation, persecution and 

judicature. 

 

Article 42 Law No. 7 of 1992 in 

conjunction with No. 10 of 1998 

on Banking 

 

Article 32 Law No. 15 of 2002: 

“Investigator, general 

persecutor, or judge is 

authorized to give order to 

financial service provider to 

 

“Freezing” or confiscation” in the 

Convention has a wider 

understanding than 

“confiscation” in the Criminal 

Code. For this, the regulation on 

Corruption crime should regulate 

the understanding of 

“confiscation” which is the 

specialization of the same 

determined in the Criminal Code 

which is still general. Meanwhile, 

in the Law on Money Laundering 

Crime “seizure of wealth” 

derived from a crime is explicitly 

provided, but this has not been 

provided in the corruption law.  

 

 

 

 

 

This is very susceptible to cause 

abuse and corruption when there 

is no intensive supervisory in 

implementation.  

 

Need a separate regulation 

which is lex spesialis about 

“confiscation”, “freezing” or 

“blockading” in corruption law 

by following the definition in 

the Convention and Money 

Laundering Law.  
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freeze the property of anyone 

reported by PPATK (Report 

Center for Financial Analysis 

and Transaction) to the 

investigator, of the 

defendant/accused or suspect 

known or believed to be 

proceeds of a crime. 

 

 

  

(g)  “Confiscation”, which includes 
forfeiture where applicable, shall 
mean the permanent deprivation of 
property by order of a court or other 
competent authority; 

 

 

Article 10 Criminal Code: 

Additional punishment 

- Confiscation of certain 
goods 

 

Article 18  sentence ( 1) Law No 

a letter. 31 of  1999: 

 

Besides additional punishment 

as referred to in KUHP, other 

additional punishments are: 

Seizure of movable both tangible 

and intangible; or unmovable 

which is used to or obtained 

 

Regulation on “permanent 

seizure” in Indonesian law is 

only relating to expropriation of 

goods used, obtained or resulted 

from a crime, expropriated for 

the state, destroyed or returned 

to those who deserve. This may 

be done as additional 

punishment, namely additional 

to the main punishment, so that 

its application should be by 

order of the court. In the 

Convention, it may be done not 

limited to trial stage (by judge), 

but it may also be done by other 

competent authority.   

 

 

 

 

Need to regulate more 

strictly, clearly and 

comprehensively in the 

corruption law, regarding 

“permanent confiscation” 
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from corruption, including 

convicted person’s company 

where corruption conducted and 

also its substituted goods. 

 

Article 38 B sentence (2) Law 

No. 31 of 1999 jo. Law No. 20 of 

2001  

 In the case of defendant can not 

prove that good and chattel as 

referred to in sentence (1) is not 

obtained from corruption, the 

good and chattel is assumed to 

be obtained also from corruption 

and the judge has authority to 

decide entire or particular is 

seized for the state. 

 

Meanwhile, permanent 

confiscation or seizure by 

judicial decision may also be 

done on assets which belong to 

the convicted person of 

corruption including its 

substituted goods. 

 

Similar to this, property which 

can not be proved as non 

corruption property by 

defendant, only can be seized if 

accused by persecutors and 

stated by the judge as asset of 

corruption and must be seized. 

Basically, possibility still can be 

created in order to seize asset of 

corruption without judicial 

decision both by criminal and 

private law procedure. 

  

(h)  “Predicate offence” shall mean any 
offence as a result of which proceeds 
have been generated that may 
become the subject of an offence as 
defined in article 23 of this 
Convention; 

 

 

 

Article 2 point (1) Law No. 25 of 

2003: 

Proceed of a crime is Property 

obtained from crime: 

a Corruption 
b Bribery 
c Etc 

 

The provision on “Proceed of 

Crime” of certain crimes, implies 

the existence of “crime of origin”, 

that when used, transferred and 

so forth, could constitute another 

crime.   

 

  

Need to regulate more 

strictly, clearly and 

comprehensively in the 

corruption law, regarding 

“crime of origin”.  
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committed in the territory of the 

Republic of Indonesia or outside 

the territory of the Republic of 

Indonesia and the crime is also 

one according to Indonesian 

law. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(i)  “Controlled delivery” shall mean the 
technique of allowing illicit or suspect 
consignments to pass out of, through 
or into the territory of one or more 
States, with the knowledge and under 
the supervision of their competent 
authorities, with a view to the 
investigation of an offence and the 
identification of persons involved in 
the commission of the offence. 

 

 

 

Article 3 point (1) f Law No. 25 of 

2003: 

“anyone who purposely: 

 brings the property known or 

 believed to be a proceed of a 

 crime overseas 

 

 

with a purpose to hide or 

disguise the origin of the 

property known or believed to be 

a proceed of a crime, 

condemned for money 

laundering with minimum 

imprisonment of 5 (five) years 

and maximum 15 (fifteen) years 

and a minimum fine of Rp. 

100,000,000 (one hundred 

million rupiah) and maximum 

 

In Indonesian corruption laws, 

“controlled delivery” has not 

been promulgated, though it 

once been practised in a bribery 

case involved the members of 

the Indonesian Commission of 

General Election. Yet, this 

technique has been regulated on 

in Law number 22/1997, in case 

of illegal drugs-selling. 

 

 

 

Need to regulate more 

strictly, clearly and 

comprehensively in the 

corruption law, regarding 

“controlled delivery”. 
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 Rp. 15,000,000,000 (fifteen 

billion rupiah)”.  

 

 

 

Article 3 

 

Scope of 

application 

 

 

1. This Convention shall apply, in 
accordance with its terms, to the 
prevention, investigation and 
prosecution of corruption and to the 
freezing, seizure, confiscation and 
return of the proceeds of offences 
established in accordance with this 
Convention. 

2. For the purposes of implementing 
this Convention, it shall not be 
necessary, except as otherwise 
stated herein, for the offences set 
forth in it to result in damage or harm 
to state property. 

 

 

Article 1 point 3 Law No. 30 of 

2001: 

“eradication of corruption is a 

series of measures taken to 

prevent and eradicate corruption 

crime through coordination 

effort, supervision, monitor, 

investigation, interrogation, 

persecution, and trial at court, 

with participating role of the 

community based on applicable 

law.  

 

The understanding of “corruption 

eradication in Indonesian law 

has not directly pointed out that 

the effort includes what is 

mentioned in the Convention as 

“freeze, seize, confiscate and 

return proceeds of offences”. 

 

This indicates that there is a 

different and fundamental 

approach between Indonesian 

law and the Convention. In 

Indonesian law “the process in 

the system of criminal trial” 

constitutes as the main 

instrument for corruption 

eradication, while the 

Convention acknowledges both 

the above and other approach 

with the purpose to recover 

assets deriving from corruption.  

 

  

Need to investigate carefully 

regarding acceptance of the 

concept of “recovery of 

proceeds derived from 

corruption” without any 

process in the penalty 

system for the doer 
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Article 4 

 

Protection of 

sovereignty 

 

 

1. States Parties shall carry out their 
obligations under this Convention in a 
manner consistent with the principles 
of sovereign equality and territorial 
integrity of States and that of non-
intervention in the domestic affairs of 
other States. 

 

2. Nothing in this Convention shall 
entitle a State Party to undertake in 
the territory of another State the 
exercise of jurisdiction and 
performance of functions that are 
reserved exclusively for the 
authorities of that other State by its 
domestic law. 

 

 

Article 2 – 8 Criminal Law 

 

Article 9 Criminal Code: 

“The validity of articles 2 – 5, 7 

and 8 is limited by exceptions 

admitted by the international 

law”. 

 

Indonesian criminal law may be 

applied outside Indonesia, not 

based on extraterritorial 

principle, but based on active 

nationality and protection of 

interest. 

 

The high tendency of corruptors 

to escape overseas, or 

corruption committed overseas 

by Indonesian citizens, has 

caused the urgency to recognize 

the extraterritorial basis.  

  

Need careful investigation 

regarding acceptance of 

extraterritorial principle in 

corruption eradication law. 
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Article 5 

 

Preventive anti-

corruption 

policies and 

practices 

 

 

1. Each State Party shall, in 
accordance with the fundamental 
principles of its legal system, 
develop and implement or maintain 
effective, coordinated anticorruption 
policies that promote the 
participation of society and reflect 
the principles of the rule of law, 
proper management of public affairs 
and public property, integrity, 
transparency and accountability. 

2. Each State Party shall endeavour to 
establish and promote effective 
practices aimed at the prevention of 
corruption.  

3. Each State Party shall endeavour to 
periodically evaluate relevant legal 
instruments and administrative 
measures with a view to determining 
their adequacy to prevent and fight 
corruption. 

4. States Parties shall, as appropriate 
and in accordance with the 
fundamental principles of their legal 
system, collaborate with each other 
and with relevant international and 
regional organizations in promoting 
and developing the measures 
referred to in this article. That 
collaboration may include 
participation in international 
programmes and projects aimed at 
the prevention of corruption. 

 

Article 6 Law No. 30/2002 

Concerning KPK: 

“Commission for Eradicating 

Corruption has the following 

tasks: 

a. coordination with institutions 

authorized for eradicating 

corruption (preventive and 

repressive) 

b supervision. (preventive and 

repressive) 

c. conducting investigations and 

prosecutions 

d. Pursuing measures for 

preventing crimes of corruption” 

Article 13 Law No. 30/2002 in 

conjunction with Article 3 

paragraph (4) Decision of the 

Head of  Commission for 

Eradicating Corruption of the 

Republic of Indonesia Number: 

KEP-07/P.KPK/02/2004: 

 

KPK’s Authority to carry out 

“coordination in eradicating 

corruption” comprises not only 

repressive aspects 

(investigation, and prosecution) 

but also preventive aspects 

(prevention).  

  

Prevention on any criminal act, 

including crimes of corruption, 

does not only mean passive 

prevention namely prevention 

through empowerment of 

criminal court system, but also 

active prevention, namely 

prevention through 

implementation of “good 

governance” principles.  

Therefore, policies associated 

with prevention of crimes of 

corruption, do not only place 

KPK as coordinator in law 

enforcement against crimes of 

corruption, but further make 

coordination with various state 

bodies and government 

 

In the effort to eradicate 

corruption in Indonesia, the 

National and Regional Action 

Plan developed by certain 

government institutions, such as 

the Ministry of Administrative 

Reform and the National 

Planning Board, should be 

apprehended as well. 

 

 

It is necessary to more clearly 

formulate policies on 

prevention of crimes of 

corruption, particularly in 

association with 

implementation of tasks of the 

law enforcement forces other 

than KPK, such as Polri in 

Law on Police and Attorneys 

in Law on Attorneys, as well 

as in laws and regulations 

serving as bases for the state 

authorities and administration 

both in the center and in the 

regions, particularly 

associated with State Finance 

management. 

   

It is necessary to establish 

legal instruments which 

regulate: 

- Freedom of obtaining 
public information; 

- Standards of profession in 
public services; 

- Internal regulation of 
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“In carrying out prevention tasks 

as referred to in Article 6 letter d, 

Commission for Eradicating 

Corruption is authorized to 

pursue the following prevention 

steps or efforts: 

a. To register and check report 
on wealth of state officials; 

b. To receive report and to 
determine status of 
gratification; 

c. To organize anti corruption 
education program at every 
level of education; 

d. To design and encourage the 
implementation of 
socialization program for 
eradicating crimes of 
corruption; 

e. To carry out anticorruption 
campaigns to the community; 

f. To pursue bilateral or 
multilateral cooperation in 
eradicating crimes of 
corruption”.  

 

Article 41 paragraph (1) of the 

Law No. 31/1999 in conjunction 

with Law No. 20/2001: 

 

institutions, both at the center 

and in the regions, in 

encouraging the implementation 

of clean government free from 

corruption, collusion and 

nepotism practices. 

 

Other than in the Laws of KPK, 

policies for the prevention of 

criminal acts are not yet 

reflected in the laws and 

regulations associated with law 

enforcing bodies. In the Police 

Law, the issues on prevention of 

criminal acts are only placed in 

general in association with order 

and tranquillity in the community. 

Whereas in the Law No. 16/2004 

Concerning Attorneys of the 

Republic of Indonesia, this issue 

is nearly untouched.  

 

Various Laws associated with 

supervision in the 

implementation of general 

administration or Laws 

associated with control of State 

Finance Management do not yet 

formulate explicitly any 

profession in every 
environment of officials, 
such as code of ethics for 
profession. 
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“Community may play a role and 

help the efforts of preventing 

and eradicating crimes of 

corruption”. 

 

Article 2 paragraph (1) of the 

Government Regulation No. 

71/2000: 

 

“Every individual, Community 

Organization, or Non 

Government Organization is 

entitled to search, obtain and 

give information on suspected 

crimes of corruption and submit 

suggestions and opinions to the 

law enforcement forces and or 

Commission for corruption 

cases.” 

 

Article 2 of the Law No. 2/2002 

Concerning Police of Republic of 

Indonesia: 

 

association with policies on 

prevention of crimes of 

corruption, much less associate 

them with KPK’s authority to 

carry out coordination in the 

efforts of preventing crimes of 

corruption. The Indonesian Law 

system has not yet been 

composed within the spirit of 

prevention and control 

(eradication) crimes of 

corruption.   

 

Until after the new laws on anti 

corruption will be promulgated in 

compliance with the UNCAC, the 

Law of KPK will be the legal 

basis for policies and  

programmes of the prevention of 

corruption  policy.  

 

  

The most important one in this 

regard is on regulation of 

community access to various 

public information, standards of 

profession in public services, 

internal regulation of profession 

in every field of civil service, 
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“Function of police is one of 

government’s functions in 

maintaining security and order in 

the community, law 

enforcement, protection, 

guidance, and services to the 

community” 

 

Article 1 point 5 of the Law No. 

2/2002: 

“Security and order of the 

community is a dynamic 

condition of community as one 

of prerequisites for the holding of 

the national development 

process in order to achieve the 

national objectives marked by 

the guaranteed security, order 

and upholding of laws and the 

maintain of tranquillity containing 

capability to guide and develop 

potential and power of the 

community in avoiding, 

preventing, and handling all 

forms of illegal acts and other 

forms of disturbance in the 

community” 
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Considering letter c of the Law 

No. 1/2004 concerning State 

Treasury: 

“that in the framework of state’s 

financial management and 

accountability, administrative 

legal principles which regulate 

the state treasury are needed” 

 

Article 1 point 1 of the Law 

Number 17/2003 concerning 

State Finance: 

 

“State Finance includes all rights 

and obligations of the state 

which may be judged with 

money, and all such things as 

money or goods which may 

belong to the state in association 

with the implementation of such 

rights and obligations.”  

 

Article 3 paragraph (1) of the 

Law Number 17/2003: 
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“State Finance is orderly 

managed, in compliance with the 

laws and regulations, in efficient, 

economic, effective, transparent, 

and responsible way by taking 

into account the feeling of justice 

and Reasonableness”. 

 

Considering letter a of the Law 

No. 15/2004 concerning 

Examination in Management 

and Responsibility of State 

Finance: 

“ that in order to support the 

success in the organization of 

state administration, State 

Finance is  obligatorily managed 

in orderly, efficient, economic, 

effective, transparent and 

responsible way by taking into 

account the feeling of justice and 

reasonableness”. 

 

Presidential Instruction No. 5 of 

2004 on Acceleration in 

Corruption Eradication 
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Article 6 

 

Preventive anti-

corruption body 

or bodies 

 

 

1. Each State Party shall, in 
accordance with the fundamental 
principles of its legal system, ensure 
the existence of a body or bodies, as 
appropriate, that prevent corruption 
by such means as: 

(a)  Implementing the policies 
referred to in article 5 of this 
Convention and, where 
appropriate, overseeing and 
coordinating the 
implementation of those 
policies; 

(b)  Increasing and disseminating 
knowledge about the 
prevention of corruption. 

2. Each State Party shall grant the body 
or bodies referred to in paragraph 1 
of this article the necessary 
independence, in accordance with 
the fundamental principles of its legal 
system, to enable the body or bodies 
to carry out its or their functions 
effectively and free from any undue 
influence. The necessary material 
resources and specialized staff, as 
well as the training that such staff 
may require to carry out their 
functions, should be provided. 

3. Each State Party shall inform the 
Secretary-General of the United 
Nations of the name and address of 
the authority or authorities that may 
assist other States Parties in 
developing and implementing 

 

Article 3 of the Law No. 30/2002 

Concerning KPK: 

 

“Commission for Eradicating 

Corruption is a state body 

performing tasks and its 

authorities are independent and 

free from any influence from any 

power.” 

 

Article 1 of the Law No. 5/1973 

concerning Supreme Audit 

Agency: 

 

“Supreme Audit Agency is a 

Supreme State Body in which 

the implementation of its tasks is 

free from any influence and 

power of the Government, 

however it does not stand above 

the Government” 

 

Article 3 Article 1 of the Law No. 

5/1973 concerning Supreme 

Audit Agency: 

 

According to the Indonesian 

Law, so far the authorized 

bodies for handling the crimes of 

corruption are the National 

Police, the Attorney General’s 

Office and KPK. However, the 

institution explicitly has 

normative authority for the 

prevention (in the active sense) 

of crimes of corruption is only 

KPK. Meanwhile Police and 

Persecutors have the authority 

of prevention only in the passive 

meaning, namely prevention of 

repetition of criminal act through 

the process of investigation 

and/or criminal prosecution. In 

the wide sense, the role of 

passive prevention of crimes of 

corruption is also played by 

judges in trying the cases, 

namely imposing appropriate 

criminal sentence upon 

defendant of crimes of 

corruption. Similarly, passive 

prevention may also occur 

through the criminal sentencing 

(imprisonment).  

 

  

Confirmation on KPK’s 

authority in carrying out the 

task of prevention of crime, in 

association with pro justitia 

institutions (Polri, Attorneys, 

Supreme Court, Penitentiary 

Department of Justice and 

Human Rights), or in 

association with non justitia 

institutions whose main task 

is conducting control upon 

state bodies or government 

institutions in the center and 

in the regions.  

 

At the beginning while waiting 

for adequate laws and 

regulations, KPK and the 

institutions may enter into a 

Memorandum of 

Understanding or 

Cooperation Agreement, 

particularly to guarantee 

access for information in 

carrying out active prevention 

of crimes of corruption.  
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specific measures for the prevention 
of corruption. 

 

 

“If an audit discloses items 

which cause suspected criminal 

act or act harming the State 

finance , Supreme Audit Agency 

notifies this matter to the 

government” 

 

Article 13 of the Law No. 

15/2004 Concerning Audit on 

Management and responsibility 

of State Finance: 

 

“Auditor carrying out 

investigative audit to disclose 

any indication of losses upon the 

state/regions and/or elements of 

crime” 

 

 

 

 

Meanwhile, other institutions 

which are non judicial, but have 

contribution in preventing crimes 

of corruption, are among other 

things: 

1. Supreme Audit Agency 
(BPK); 

2. Development Finance 
Controller (BPKP); 

3. Judicial Commission (KY); 
4. Center for Reporting and 

Analysis of Financial 
Transactions (PPATK) 

5. Inspectorate General of the 
Department  or similar 
controlling institutions of non 
department institutions; 

6. Regional Controller 
(Bawasda) at Province and 
Regency/City;  

 

Indonesian Law does not quite 

clearly regulate the relationship 

of KPK with state bodies and 

government institutions, whose 

scope of tasks are particularly 

associated with supervision, 

hence resulting in tight relation 

with the prevention of crimes of 

corruption.   

 

It is necessary to declare KPK 

as “central authority” for 

eradicating crimes of 

corruption, particularly in 

association with United 

Nations and International 

Cooperation for Eradicating 

Corruption in general. 
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Article 7 

 

Public Sector 

 

 

1. Each State Party shall, where 
appropriate and in accordance with 
the fundamental principles of its 
legal system, endeavour to adopt, 
maintain and strengthen systems for 
the recruitment, hiring, retention, 
promotion and retirement of civil 
servants and, where appropriate, 
other non-elected public officials: 

(a)  That are based on principles of 
efficiency, transparency and 
objective criteria such as merit, 
equity and aptitude; 

(b)  That include adequate 
procedures for the selection and 
training of individuals for public 
positions considered especially 
vulnerable to corruption and the 
rotation, where appropriate, of 
such individuals to other 
positions; 

(c)  That promote adequate 
remuneration and equitable pay 
scales, taking into account the 
level of economic development 
of the State Party; 

(d)  That promote education and 
training programmes to enable 
them to meet the requirements 
for the correct, honourable and 
proper performance of public 
functions and that provide them 
with specialized and appropriate 
training to enhance their 
awareness of the risks of 
corruption inherent in the 

   

Article 17 paragraph (2) of the 

Law No. 8/1974 in conjunction 

with the Law No. 43/1999 

concerning Employees: 

“Nomination of Civil Servants in 

a function is carried out in 

accordance with the principle of 

professionalism based on 

competence, work achievement, 

and rank stipulated for the 

function and other objective 

requirements without 

differentiating any sex, tribe, 

religion, race or group. 

  

Article 23 paragraph (1) of the 

Law No. 8/1074 in conjunction 

with the Law No. 43/1999 

concerning Employees: 

“Civil Servants may be 

discharged with honour not 

based on their own request or 

without honour because of: 

a. serving a sentence based on 
a court’s judgment that has 
an absolute legal effect 
because of committing 
criminal act crime threatened 

 

The Law on Employees has not 

yet entered the principle of 

efficiency and transparency in 

the recruitment of Civil Servants. 

Currently the principle of 

objectivity is only understood as 

appraisal without differentiating 

sex, tribe, religion, race or group, 

whereas achievement, feasibility 

and intelligence not as part of 

the objective criteria. 

 

Meanwhile, regulation 

associated with considerations 

on “promotion, rotation, mutation 

of and demotion” of Civil 

Servants is not built directly in 

association with issues on 

criminal violations, including 

crimes of corruption. This 

regulation only comprises 

considerations on “dismissal” of 

Civil Servants because of 

committing criminal act in 

general, and not specifying 

crimes of corruption. 

 

It can be said that the Regulation 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In the Law on Employees and 

Law on Clean Government 

Free from Corruption, 

Collusion and Nepotism, it is 

necessary to put the criteria 

of “never involved or 

committing crimes of 

corruption” as basis of 

appointment and/or promotion 

of every public function. 

 

It is necessary to enter the 

subject of “prevention and 

introduction of dangers of 

crimes of corruption” in the 

curriculum of Training and 

Education of Civil Servants in 

every level and grade.  

 

It is necessary to establish 

policies in regulations and 

laws that temporary 

suspension of Civil Servants 

and State officials may be 

imposed upon those having 

the status of 

suspects/defendants, whether 
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performance of their functions. 
Such programmes may make 
reference to codes or standards 
of conduct in applicable areas. 

2. Each State Party shall also consider 
adopting appropriate legislative and 
administrative measures, consistent 
with the objectives of this 
Convention and in accordance with 
the fundamental principles of its 
domestic law, to prescribe criteria 
concerning candidature for and 
election to public office. 

3. Each State Party shall also consider 
taking appropriate legislative and 
administrative measures, consistent 
with the objectives of this 
Convention and in accordance with 
the fundamental principles of its 
domestic law, to enhance 
transparency in the funding of 
candidatures for elected public office 
and, where applicable, the funding 
of political parties. 

4. Each State Party shall, in 
accordance with the fundamental 
principles of its domestic law, 
endeavour to adopt, maintain and 
strengthen systems that promote 
transparency and prevent conflicts 
of interest. 

 

with a sentence of 4 (four) 
years or more; or 

b. Committing heavy 
disciplinary violation.” 

Article 23 paragraph (4) of the 

Law No. 8/1974 in conjunction 

with the Law No. 43/1999 

concerning Employees: 

“Civil Servants is discharged 

without honour because of: 

Serving a sentence or 

imprisonment based on a court’s 

judgment that has an absolute 

legal effect because of 

committing a crime related to a 

function or criminal act 

associated with his (her) 

function”. 

  

Article 24 of the Law No. 8/1974 

in conjunction with the Law No. 

43/1999 concerning Employees: 

“Civil Servants arrested by the 

police because of suspected 

criminal act until obtaining a 

court’s judgment that has an 

absolute legal effect, shall be 

liable to a temporary 

suspension.” 

on Civil Servants remuneration 

is not clear enough whether it 

has taken into account the 

state’s economic level. Whereas 

in regard to training and 

education of Civil Servants, it 

has not yet explicitly entered the 

materials which comprises early 

introduction on danger of crimes 

of corruption hence becoming an 

effective and efficient medium of 

prevention.  

 

Temporary suspension of Civil 

Servants involved in crime, is 

only limited to those arrested. 

Whereas in order to guarantee 

the quality of services to the 

community, this must be applied 

for at every Civil Servant having 

the status of suspect or 

defendant, either arrested or not 

arrested. The same treatment 

must also be applied to the state 

officials in the status of suspects 

or defendants. This may apply 

particularly if the corresponding 

person commits a crime of 

corruption.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

arrested or not. 
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Article 28 letter d of the Law No. 

32/2004 concerning Regional 

Government: 

“Head of Region and Deputy 

Head of Region are prohibited: 

c. to commit any corruption, 
collusion, nepotism and to 
receive any money, goods 
and/or services from other 
parties which affect decision 
or act to be taken;” 

 

Article 29 paragraph (2) letter f 

of the Law No. 32/2004 

concerning Regional 

Government: 

“Head of Region and/or Deputy 

Head of Region as referred to in 

paragraph (1) letter c are 

discharged because of: 

 

d. violating prohibition for the 
head of region and/or deputy 
head of region;” 

 

Article 30 paragraph (1) of the 

Law No. 32/2004 concerning 

Regional Government: 

 

Quite fundamental progress 

associated with the prevention of 

crimes of corruption 

organizational structure in the 

Law on Regional Government, 

namely associated with the 

appointment and dismissal of 

Head of Region and/or Deputy 

Head of Region and Members of 

Regional House of 

Representatives (DPRD). In this 

case, dismissal of the public 

officials may be directly carried 

out when the corresponding 

persons violated the prohibition 

of committing crimes of 

corruption. To follow the 

example of this provision, this 

must also be applied to other 

public functions such as 

minister, whether directing a 

department or not directing a 

department, and head of non 

department government body, 

head / chairman of state bodies 

and so on or every Civil Servant 

in general. However, temporary 

suspension upon Head of 

Region and/or Deputy Head of 

Region can only be carried out if 
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“Head of Region and/or Deputy 

Head of Region are temporarily 

discharged by President without 

passing through the proposal of 

Regional House of 

Representatives (DPRD) if they 

are declared to have committed 

criminal act threatened with a 

sentence of minimum 5 years or 

more based on a court’s 

judgment” 

 

Article 31 paragraph (1) of the 

Law No. 32/2004 concerning 

Regional Government: 

“Head of Region and/or Deputy 

Head of Region are temporarily 

discharged by the President 

without passing through the 

proposal of Regional House of 

Representatives (DPRD) 

because of suspected crimes of 

corruption, terrorism, maker 

and/or criminal act against the 

state’s security”. 

 

Provisions similar to the 

provisions for Head of Region 

and/or Deputy Head of Region 

the corresponding persons have 

the status of defendants. 

Whether this should have been 

applied since they have the 

status of suspect (investigation). 

Such temporary suspension 

must have been carried out to 

maintain the integrity of law 

enforcement forces, as well as to 

maintain the quality of services 

to the community under the 

responsibility of the 

corresponding officials. 

 

Meanwhile, the prevention of 

crimes of corruption through 

transparency of finance and 

funding in the election of public 

officials elected through general 

election has been quite clearly 

regulated in Law on Political 

Parties, Law on General Election 

and Law on Regional 

Government. 
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shall apply to members of 

Regional House of 

Representatives (DPRD) based 

on Article 54 paragraph (3), 

Article 55 paragraph (2) letter 

from of the Law No. 32/2004 

concerning Regional 

Government.  

   

Article 9 Law No. 31/2002 

Concerning Political Parties: 

h. to make bookkeeping, to 
keep a list of contributors / 
donors and total amount of 
donation received, and 
open for examination by 
the community and 
government; 

i. to periodically make 
financial report every year 
to the KPU after audited by 
public accountant; 

j. to have a special account 
and campaigns for general 
election and to submit 
financial balance sheet 
report already audited by 
public accountant to the 
KPU at the latest 6 (six) 
months after the general 
election day; 
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Article 17 of the Law No. 

31/2002: 

Finance of Political Parties 

originating from: 

a. contributory from members; 
b. lawful donation according to 

the laws; and, 
c. assistance from the state’s 

budget. 

 

Article 19 paragraph (3) of the 

Law 31/2002: 

“Political Parties are prohibited: 

a. to receive donation, either 
goods or money, from a party 
without mentioning clear 
identity; 

b. to receive donation from 
individual and/or 
company/legal entity 
exceeding the stipulated limit; 

 

Government Regulation No. 37 

of 1979 . 
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Article 8 

 

Codes of 

conduct for 

public officials 

 

 

1. In order to fight corruption, each 
State Party shall promote, inter alia, 
integrity, honesty and responsibility 
among its public officials, in 
accordance with the fundamental 
principles of its legal system. 

2. In particular, each State Party shall 
endeavour to apply, within its own 
institutional and legal systems, codes 
or standards of conduct for the 
correct, honourable and proper 
performance of public functions. 

3. For the purposes of implementing 
the provisions of this article, each 
State Party shall, where appropriate 
and in accordance with the 
fundamental principles of its legal 
system, take note of the relevant 
initiatives of regional, interregional 
and multilateral organizations, such 
as the International Code of Conduct 
for Public Officials contained in the 
annex to General Assembly 
resolution 51/59 of 12 December 
1996. 

4. Each State Party shall also consider, 
in accordance with the fundamental 
principles of its domestic law, 
establishing measures and systems 
to facilitate the reporting by public 
officials of acts of corruption to 
appropriate authorities, when such 
acts come to their notice in the 
performance of their functions.  

5. Each State Party shall endeavour, 
where appropriate and in accordance 

 

Article 12 B paragraph (1) of the 

Law No. 31/1999 in conjunction 

with the Law No. 20/2001: 

 

“Every gratification to the Civil 

Servant or state officials is 

considered a bribery, if it is 

associated with their function 

and in contradiction to their 

obligation or duty, under the 

following conditions: 

a. At the value of Rp. 
10,000,000 (ten million 
rupiah) or more, the 
proving  that the 
gratification is not a 
bribery is conducted by 
the recipient of 
gratification; 

b. At the value of less 
than Rp. 10,000,000 
(ten million rupiah) 
proving that the 
gratification is not 
bribery is conducted by 
public prosecutors. 

 

Article 12 C paragraph (1) of the 

Law No. 31/1999 in conjunction 

 

Regulation on gratification in 

Law on Crimes of Corruption 

becomes ineffective due to the 

clause “if it is associated with his 

(her) function and associated 

with his (her) responsibilities or 

tasks”. In principle a provision 

concerning gratification should 

comprise all gifts, not only 

money but including also things 

which can be valued with 

money. Besides, it also becomes 

ineffective if the gratification is 

given in phases or gradually, 

reaching less than Rp. 

10,000,000 (ten million rupiah), 

due to the fact that the cost of 

proving is with the Public 

Prosecutors, this provision 

serves only as if articles of 

”bribery”.  

In order to support the provisions 

concerning gratification, it is 

necessary to have code of ethics 

and behaviour for Civil Servants 

and State officials. Code of 

Ethics for Civil Servants has 

been regulated in Article 28 of 

the Law No. 8/1974 in 

conjunction with the Law No. 

  

It is necessary to correct the 

formula concerning 

gratification in the Law on 

Crimes of Corruption, hence: 

- viewed from its essence 
gratification comprises all 
gifts, without taking into 
account whether this is 
associated with his (her) 
official, or associated with 
his (her) obligation or 
tasks; 

- viewed from its object 
gratification may be in the 
form of money or other 
matters which may be 
valued with money; 

- viewed from the method of 
giving, gratification 
comprises one given at 
once or gradually, in cash 
or non cash. 

 

It is necessary to draw up 

Law concerning Government 

Ethics, determining ethics and 

standards of behaviour of 

Civil Servants and State 

Officials. Besides, for every 

state body and government 

institution, both in the center 

and in the regions, it is 
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with the fundamental principles of its 
domestic law, to establish measures 
and systems requiring public officials 
to make declarations to appropriate 
authorities regarding, inter alia, their 
outside activities, employment, 
investments, assets and substantial 
gifts or benefits from which a conflict 
of interest may result with respect to 
their functions as public officials. 

6. Each State Party shall consider 
taking, in accordance with the 
fundamental principles of its 
domestic law, disciplinary or other 
measures against public officials who 
violate the codes or standards 
established in accordance with this 
article. 

with the Law No. 20/2001: 

“Provision as referred to in 

Article 12 b paragraph (1) shall 

not apply, if the recipient reports 

the gratification he (she) 

receives to the KPK”. 

 

Article 16 letter a of the Law No. 

30/2002: 

“Every Civil Servant or state 

officials receiving gratification 

shall report it to the KPK, with 

the following procedures: 

a. The report is submitted in 
writing by filling out the form 
as stipulated by KPK by 
enclosing documents 
associated with gratification; 

b. …..” 

 

Article 5 of the Law No. 28/1999: 

 

“ Every state official shall: 

1. say oath or promise 
according to his (her) religion 
before holding a function; 

2. have his (her) wealth 
checked before, during, and 
after holding a function; 

43/1999 concerning Employees. 

Whereas so far the legal 

provision which may be said to 

approach the code of ethics for 

State officials is provision of 

Article 5 of the Law No. 28/1999 

concerning Clean Government 

Free from Corruption, Collusion 

and Nepotism. These norms of 

behaviour must be further 

implemented in the form of code 

of ethics, by taking into account 

the uniqueness in the scope of 

duties, authority and 

responsibility of every institution. 

However, in general they are not 

yet owned by institutions whose 

state officials, either those 

elected through general election, 

election of head of region or with 

other methods, that have certain 

tasks, authority and 

responsibilities hence requiring 

code of ethics as standards of 

behaviour.  

Meanwhile, cooperation with 

regional and international 

organization particularly in the 

framework of eradicating 

corruption, is not yet regulated in 

the laws. 

necessary to draw up Code of 

Ethics by taking into account 

the uniqueness of each duty, 

authority and responsibility. 
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3. report and announce his 
wealth before and after 
holding a function; 

4. not commit any act of 
corruption, collusion and 
nepotism; 

5. perform his (her) tasks 
without differentiating tribe, 
religion, race and group; 

6. perform his (her) task with full 
of responsibility and not 
commit any disgraceful act, 
without expecting anything in 
return either in the interests 
of himself (herself), family, 
crony, or group, and not 
expecting any reward in any 
form associated with 
provisions of the applicable 
laws and regulations; and, 

7. serve as witness in cases of 
corruption, collusion and 
nepotism and other cases in 
accordance with the 
provisions of the applicable 
laws and regulations. 

 

Article 28 of the Law No. 8/1974 

in conjunction with the Law No. 

43/1999 concerning Employees: 

“Civil Servants have Code of 

Ethics as guidance for attitude, 

behaviour, and acts inside and 

outside functional affairs.” 

 

��
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Article 9 

 

Public 

procurement 

and 

management of 

public finances 

 

 

 

1. Each State Party shall, in 
accordance with the fundamental 
principles of its legal system, take 
the necessary steps to establish 
appropriate systems of procurement, 
based on transparency, competition 
and objective criteria in decision-
making, that are effective, inter alia, 
in preventing corruption. Such 
systems, which may take into 
account appropriate threshold values 
in their application, shall address, 
inter alia: 

(a)  The public distribution of 
information relating to 
procurement procedures and 
contracts, including information 
on invitations to tender and 
relevant or pertinent information 
on the award of contracts, 
allowing potential tenderers 
sufficient time to prepare and 
submit their tenders; 

(b)  The establishment, in advance, 
of conditions for participation, 
including selection and award 
criteria and tendering rules, and 
their publication; 

(c)  The use of objective and 
predetermined criteria for public 
procurement decisions, in order 
to facilitate the subsequent 
verification of the correct 
application of the rules or 
procedures; 

(d)  An effective system of domestic 

 

Article 2 of the Presidential 

Decree No. 80/2003 in 

conjunction with No. 61/2004 

Concerning Guideline for the 

Procurement of Government 

Goods/Services: 

 

(1) The purpose of enactment 
of this Presidential Decree 
is to regulate the 
procurement of 
goods/services, either 
entirely or partly paid from 
APBN (State Budget) / 
APBD (Regional Budget); 

(2) The objective of enacting 
this Presidential Decree is 
the procurement of 
goods/services, either 
entirely or partly, financed 
by APBN (State Budget) / 
APBD (Regional Budget) 
in efficient, effective, open 
and competitive, 
transparent, fair / non 
discriminative and 
accountable way. 

 

Article 48 of the Presidential 

Decree No. 80/2003 in 

conjunction with No. 61/2004 

 

So far the provisions associated 

with procedures for procurement 

and new contract are limited in 

the administrative provisions 

(Presidential Decree), hence not 

giving any criminal sanction. The 

existing procedures have been 

in fact adequately supporting 

policies on prevention of crimes 

of corruption, but due to their 

supervision being handed over 

to the initial supervision 

institutions, the implementation 

is not yet effective.  

 

 

 

 

 

 

 

 

 

  

It is necessary to reformulate 

provisions associated with 

guidance for the procurement 

of government 

goods/services, in higher laws 

and regulations, hence 

allowing KPK, particularly 

directorate / prevention 

division to directly monitor the 

implementation, in the form of 

receipt of report and/or 

request of information thereof, 

to enhance effectiveness of 

the provisions. 
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review, including an effective 
system of appeal, to ensure 
legal recourse and remedies in 
the event that the rules or 
procedures established 
pursuant to this paragraph are 
not followed; 

(e)  Where appropriate, measures to 
regulate matters regarding 
personnel responsible for 
procurement, such as 
declaration of interest in 
particular public procurements, 
screening procedures and 
training requirements. 

2.  Each State Party shall, in 
accordance with the fundamental 
principles of its legal system, take 
appropriate measures to promote 
transparency and accountability in 
the management of public finances. 
Such measures shall encompass, 
inter alia: 

(a)  Procedures for the adoption of 
the national budget; 

(b)  Timely reporting on revenue and 
expenditure; 

(c)  A system of accounting and 
auditing standards and related 
oversight; 

(d)  Effective and efficient systems 
of risk management and internal 
control; and 

(e)  Where appropriate, corrective 
action in the case of failure to 
comply with the requirements 
established in this paragraph. 

Concerning Guidance for the 

procurement of Government 

Goods/Services: 

 

(1) User of goods/services 
immediately after his (her) 
appointment, prepares 
organization, clear 
description of tasks and 
functions, activities which 
must be carried out, forms 
of work relation, targets 
which must be achieved, 
administration and work 
procedures in writing, and 
submitted to direct superior 
and internal supervision 
unit of the corresponding 
institutions; 

(2) Users of goods/services 
shall make recording and 
financial reporting and 
results of work at every 
activity/project, either 
progress or direct superior 
from internal supervision 
unit; 

(3) Users of goods/services 
shall keep and maintain all 
documents on 
procurement of 
goods/services including 
minutes of 
tender/selection; 

(4) Government Institution 
shall provide security for 
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3. Each State Party shall take such civil 
and administrative measures as may 
be necessary, in accordance with the 
fundamental principles of its 
domestic law, to preserve the 
integrity of accounting books, 
records, financial statements or other 
documents related to public 
expenditure and revenue and to 
prevent the falsification of such 
documents. 

 

users of goods/services 
and procurement 
committee /officials in the 
environment of each 
institution, and assign the 
functional supervision 
apparatus to carry out 
inspection in accordance 
with the applicable 
provisions; 

(5) Internal supervision units 
at government institutions 
supervise activities/project, 
accommodate associations 
with problems or 
deviations in the 
procurement of 
goods/services, then report 
the results of examination 
to the corresponding 
minister/head with copies 
to the Head of BPKP; 

(6) Users of goods/services 
shall provide responses 
/information concerning 
procurement of 
goods/services in their 
limits of authority to the 
participants of 
procurement / community 
filing a claim on 
procurement or requiring 
clarification; 

(7) Community dissatisfied 
with the response or 
information concluded by 
users of goods / services 
may file a claim to the 
Minister / Commander of 
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Indonesia National Army 
(TNI) / Police Chief / Head 
of Institution / Governor / 
Regent / Mayor / Board of 
Governors of BI / Head of 
BHMN / Board of Directors 
of BUMN/BUMD.  

 

 

Article 10 

 

Public reporting 

 

 

Taking into account the need to combat 

corruption, each State Party shall, in 

accordance with the fundamental 

principles of its domestic law, take such 

measures as may be necessary to 

enhance transparency in its public 

administration, including 

with regard to its organization, functioning 

and decision-making processes, where 

appropriate. Such measures may include, 

inter alia: 

(a)  Adopting procedures or regulations 
allowing members of the general 
public to obtain, where appropriate, 
information on the organization, 
functioning and decision-making 
processes of its public administration 
and, with due regard for the 
protection of privacy and personal 
data, on decisions and legal acts that 
concern members of the public; 

(b)  Simplifying administrative 
procedures, where appropriate, in 
order to facilitate public access to the 

  

Indonesian Law has not yet 

adequate laws and regulations 

to guarantee the community’s 

right to get information on public 

policies. 

 

  

It is necessary to make Law 

which guarantees the Right to 

get information for public. 
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competent decision-making 
authorities; and 

(c)  Publishing information, which may 
include periodic reports on the risks 
of corruption in its public 
administration. 

 

 

Article 11 

 

Measures 

relating to the 

judiciary and 

prosecution 

services 

  

 

1. Bearing in mind the independence of 
the judiciary and its crucial role in 
combating corruption, each State 
Party shall, in accordance with the 
fundamental principles of its legal 
system and without prejudice to 
judicial independence, take 
measures to strengthen integrity and 
to prevent opportunities for 
corruption among members of the 
judiciary. Such measures may 
include rules with respect to the 
conduct of members of the judiciary. 

2. Measures to the same effect as 
those taken pursuant to paragraph 1 
of this article may be introduced and 
applied within the prosecution 
service in those States Parties where 
it does not form part of the judiciary 
but enjoys independence similar to 
that of the judicial service. 

 

 

Considering letter b of the Law 

No. 22/2004 Concerning Judicial 

Commission: 

 

“that Judicial Commission has 

an important role in order to 

materialize the power of free 

justice through transparent and 

participatory nomination of 

supreme judges and supervision 

of judges to uphold the dignity 

and, to maintain the behaviour of 

judges”. 

 

Article 20 of the Law No. 

22/2004 Concerning Judicial 

Commission: 

 

“In implementing the authority as 

referred to in Article 13 letter b 

the Judicial Commission has the 

 

Prevention of crimes of 

corruption in the judiciary is 

limited because Law on Judicial 

Commission number 22/2004 

does not clearly stipulate 

consequences of disobedience 

to the implementation of 

authority of the Commission.  

 

Meanwhile, in the Indonesian 

Law system Attorneys as 

institution serving of prosecution, 

are free from the court’s power, 

therefore the supervision of their 

behaviour is outside the Judicial 

Commission’s authority. 

 

Supervision of behaviour of 

Public Prosecutors is carried out 

by Deputy Attorney General for 

Supervision and his lines and 

 

In the effort to prevent money 

laundering and corruption, there 

are some technical obstacles 

related to the Prosecution 

Office’s organization which can 

affect its prosecution process. 

Based on The Prosecution 

Office’s structure of command, 

corruption is being categorized 

as special crime so it is put 

under the special crime 

coordination, which is in 

hierarchy comprised of Chief of 

Special Crime Section (at the 

District Prosecutor level), 

Assistant of Special Crime (at 

the Provincial Prosecutor level), 

and Junior Attorney General of 

Special Crime (at the Attorney 

General level).  

Meanwhile, money laundering is 

being categorized as common 

crime, thus the prosecuting 

 

It is necessary to draw up 

more adequate regulation on 

public accountability of judges 

and Public Prosecutors (also 

the Indonesian Police (Polri) 

and KPK) in the 

implementation of duties and 

use of authority they have. 
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following tasks: to supervise the 

behaviour of judges in order to 

uphold the dignity and prestige, 

and to maintain the behaviour of 

judges.” 

 

Commission for Attorneys, 

based on the Law No. 16/2004. 

However, based either on the 

Law No. 22/2004 or the Law No. 

16/2004, there is not yet 

adequate regulation concerning 

public accountability of judges 

and Public Prosecutors in the 

implementation of their tasks 

and authorities, particularly the 

discretionary ones.  

 

coordination is put under the 

Chief of Common Crime Section. 

So then, if the money laundering 

case emerges from the 

corruption crime, it is technically 

considered as the Common 

Crime authority for handling it, 

despite the crime itself is under 

the special crime authority. A 

less different instance is the 

authority of the Corruption 

Eradication Commission which is 

excluded money laundering. 

 

Article 12 

 

Private sector 

 

 

1. Each State Party shall take 
measures, in accordance with the 
fundamental principles of its 
domestic law, to prevent corruption 
involving the private sector, enhance 
accounting and auditing standards in 
the private sector and, where 
appropriate, provide effective, 
proportionate and dissuasive civil, 
administrative or criminal penalties 
for failure to comply with such 
measures. 

2. Measures to achieve these ends 
may include, inter alia: 

(a)  Promoting cooperation between 
law enforcement agencies and 
relevant private entities; 

(b)  Promoting the development of 
standards and procedures 
designed to safeguard the 
integrity of relevant private 

  

Indonesian Law has not yet 

entered the issues associated 

with regulation of private / civil 

legal entities in scope of 

prevention of crimes of 

corruption. Either the Law No. 

1/1995 concerning Limited 

Liability Company, Law No. 

8/1997 Concerning Corporate 

Documents or Law No. 3/1992 

Concerning Corporate 

Registration Obligation, does not 

yet associate various provisions 

therein with policies on 

prevention of and eradicating 

crimes of corruption.  

  

It is necessary to introduce in 

the Law on Limited Liability 

Company, Law on 

Foundation, and Law which 

regulates other private 

sectors, associated with 

Article 12 of this Convention. 

 

It is necessary to have 

regulation concerning ex Civil 

Servants, judges, prosecutors 

or members of Indonesian 

Police (Polri) / Indonesian 

National Army (TNI) who after 

retired are working as 
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entities, including codes of 
conduct for the correct, 
honourable and proper 
performance of the activities of 
business and all relevant 
professions and the prevention 
of conflicts of interest, and for 
the promotion of the use of good 
commercial practices among 
businesses and in the 
contractual relations of 
businesses with the State; 

(c)  Promoting transparency among 
private entities, including, where 
appropriate, measures 
regarding the identity of legal 
and natural persons involved in 
the establishment and 
management of corporate 
entities; 

(d)  Preventing the misuse of 
procedures regulating private 
entities, including procedures 
regarding subsidies and 
licences granted by public 
authorities for commercial 
activities; 

(e)  Preventing conflicts of interest 
by imposing restrictions, as 
appropriate and for a 
reasonable period of time, on 
the professional activities of 
former public officials or on the 
employment of public officials by 
the private sector after their 
resignation or retirement, where 
such activities or employment 
relate directly to the functions 
held or supervised by those 

 

However in the practice of law 

enforcement against corruption 

acknowledges “every person”, 

either Civil Servants, state 

officials or individual and/or 

private corporation as the 

addressat / recipients of bribery 

of crimes of corruption. 

 

Associated with ex officials in 

charge of certain profession, 

after retired, this tendency is 

quite rampant. For example, ex 

judges, prosecutors or members 

of Indonesian Police (Polri) / TNI 

working as advocates.  

 

advocates.  
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public officials during their 
tenure; 

(f)  Ensuring that private 
enterprises, taking into account 
their structure and size, have 
sufficient internal auditing 
controls to assist in preventing 
and detecting acts of corruption 
and that the accounts and 
required financial statements of 
such private enterprises are 
subject to appropriate auditing 
and certification procedures. 

3. In order to prevent corruption, each 
State Party shall take such 
measures as may be necessary, in 
accordance with its domestic laws 
and regulations regarding the 
maintenance of books and records, 
financial statement disclosures and 
accounting and auditing standards, 
to prohibit the following acts carried 
out for the purpose of committing 
any of the offences established in 
accordance with this Convention: 

(a)  The establishment of off-the-
books accounts; 

(b)  The making of off-the-books 
or inadequately identified 
transactions; 

(c)  The recording of non-existent 
expenditure; 

(d)  The entry of liabilities with 
incorrect identification of their 
objects; 

(e)  The use of false documents; 
and 

(f)  The intentional destruction of 
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bookkeeping documents 
earlier than foreseen by the 
law. 

4. Each State Party shall disallow the 
tax deductibility of expenses that 
constitute bribes, the latter being 
one of the constituent elements of 
the offences established in 
accordance with articles 15 and 16 
of this Convention and, where 
appropriate, other expenses 
incurred in furtherance of corrupt 
conduct. 

 

 

Article 13 

 

Participation of 

society 

 

 

1. Each State Party shall take 
appropriate measures, within its 
means and in accordance with 
fundamental principles of its 
domestic law, to promote the active 
participation of individuals and 
groups outside the public sector, 
such as civil society, non-
governmental organizations and 
community-based organizations, in 
the prevention of and the fight 
against corruption and to raise public 
awareness regarding the existence, 
causes and gravity of and the threat 
posed by corruption. This 
participation should be strengthened 
by such measures as: 

(a)  Enhancing the transparency of 
and promoting the contribution 
of the public to decision-making 
processes; 

 

Article 41 of the Law No. 

31/1999 in conjunction with the 

Law No. 20/2001: 

(1) Community may play a role 
and help the efforts of 
preventing and eradicating 
crimes of corruption; 

(2) Role of the community as 
referred to in paragraph (1) is 
materialized in the following 
forms: 
d. Right to search, obtain, 

and give information on 
suspected crimes of 
corruption; 

e. Right to obtain services in 
searching, obtaining and 
giving information on 
suspected crime of 
corruption to the law 

 

The community’s participation in 

eradicating crimes of corruption 

in Indonesian Law has been 

established in line with the 

convention. 

 

 

In the effort to prevent corruption 

in Indonesia, some stake holder, 

whether personally, NGO’s or 

epistemic society, take their part. 

Below are several NGO’s which 

quite active running their 

programs to prevent corruption: 

1. Indonesian 
Transparency 
Community,  

2. Indonesian Corruption 
Watch, and  

3. Independent 
Committee on General 
Election Watch 

 

Meanwhile, an epistemic society 
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(b)  Ensuring that the public has 
effective access to information;  

(c)  Undertaking public information 
activities that contribute to non-
tolerance of corruption, as well 
as public education 
programmes, including school 
and university curricula; 

(d)  Respecting, promoting and 
protecting the freedom to seek, 
receive, publish and 
disseminate information 
concerning corruption. That 
freedom may be subject to 
certain restrictions, but these 
shall only be such as are 
provided for by law and are 
necessary: 
(i). For respect of the rights or 

reputations of others; 
(ii). For the protection of 

national security or ordre 
public or of public health or 
morals. 

2. Each State Party shall take 
appropriate measures to ensure that 
the relevant anti-corruption bodies 
referred to in this Convention are 
known to the public and shall provide 
access to such bodies, where 
appropriate, for the reporting, 
including anonymously, of any 
incidents that may be considered to 
constitute an offence established in 
accordance with this Convention. 

 

enforcement forces 
handling crimes of 
corruption; 

f. Right to submit 
suggestions and opinions 
in responsible way to the 
law enforcement forces 
handling crimes of 
corruption; 

g. Right to get answers to the 
questions concerning 
report given to the law 
enforcement forces at the 
latest 30 (thirty) days; 

h. Right to obtain legal 
protection in: 

1) carrying out the rights as 
referred to in letters a, b and 
c; 

2) being requested to attend in 
the process of investigation, 
and in the trial as reporting 
witness, witness or expert 
witness, in accordance with 
the provisions of the 
applicable laws and 
regulations. 

3) The community as referred to 
in paragraph (1) has the 
rights and responsibilities in 
the efforts of preventing and 
eradicating crimes of 
corruption; 

4) Rights and responsibilities as 
referred to in paragraphs (2) 
and (3) are carried out by 
tightly holding the principles 
or provisions regulated in the 
applicable laws and 

which focused its activity in 

preventing corruption is 

Corruption Eradication Watch 

Forum (Forum 2004). 
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regulations and by complying 
with the religious norms and 
other social norms. 

5) Provisions concerning 
administration of participation 
of the community in 
preventing and eradicating 
crimes of corruption as 
referred to in this article, shall 
be further regulated in a 
Government Regulation. 

 

Government Regulation as 

referred to in Article 41 of the 

Law No. 31/1999 in conjunction 

with the Law No. 20/2001 is the 

Government Regulation No. 

71/2000 concerning 

Administration of Participation of 

the Community in Preventing 

and Eradicating Crimes of 

corruption.  

 

Article 14 

 

Measures to 

prevent money-

laundering 

 

 

1. Each State Party shall: 

(a)  Institute a comprehensive 
domestic regulatory and 
supervisory regime for banks 
and non-bank financial 
institutions, including natural or 
legal persons that provide 
formal or informal services for 
the transmission of money or 
value and, where appropriate, 

 

Law No. 15/2002 Concerning 

Criminal Act of Money 

Laundering 

 

 

Regulation on criminal act of 

money laundering, namely in 

regard to formulation of criminal 

acts and agencies for the 

prevention and control thereof, 

including but not limited to 

Center for Reporting and 

Analysis of Financial 

Transactions (PPATK), has been 

 

In Indonesian law practice, there 

is no common understanding yet 

between the Police Department 

and the PPATK for the status of 

money laundering as an 

independent crime away from its 

origin crime. Some law 

enforcement officers have their 

own opinion that money 
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other bodies particularly 
susceptible to money-
laundering, within its 
competence, in order to deter 
and detect all forms of money-
laundering, which regime shall 
emphasize requirements for 
customer and, where 
appropriate, beneficial owner 
identification, record-keeping 
and the reporting of suspicious 
transactions; 

(b)  Without prejudice to article 46 of 
this Convention, ensure that 
administrative, regulatory, law 
enforcement and other 
authorities dedicated to 
combating money-laundering 
(including, where appropriate 
under domestic law, judicial 
authorities) have the ability to 
cooperate and exchange 
information at the national and 
international levels within the 
conditions prescribed by its 
domestic law and, to that end, 
shall consider the establishment 
of a financial intelligence unit to 
serve as a national centre for 
the collection, analysis and 
dissemination of information 
regarding potential money-
laundering. 

2. States Parties shall consider 
implementing feasible measures to 
detect and monitor the movement of 
cash and appropriate negotiable 
instruments across their borders, 

comprehensively regulated in 

the Law on Criminal Act of 

Money Laundering.  

 

laundering is always depends on 

the prior reveal of its origin 

crime. But, some others say that 

it is because the money 

laundering is an independent 

crime, so there is no need to 

reveal its origin crime first. 
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subject to safeguards to ensure 
proper use of information and 
without impeding in any way the 
movement of legitimate capital. 
Such measures may include a 
requirement that individuals and 
businesses report the cross-border 
transfer of substantial quantities of 
cash and appropriate negotiable 
instruments. 

3. States Parties shall consider 
implementing appropriate and 
feasible measures to require 
financial institutions, including 
money remitters: 

(a)  To include on forms for the 
electronic transfer of funds and 
related messages accurate and 
meaningful information on the 
originator; 

(b)  To maintain such information 
throughout the payment chain; 
and 

(c)  To apply enhanced scrutiny to 
transfers of funds that do not 
contain complete information on 
the originator. 

4. In establishing a domestic regulatory 
and supervisory regime under the 
terms of this article, and without 
prejudice to any other article of this 
Convention, States Parties are 
called upon to use as a guideline the 
relevant initiatives of regional, 
interregional and multilateral 
organizations against money-
laundering. 
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5. States Parties shall endeavour to 
develop and promote global, 
regional, sub regional and bilateral 
cooperation among judicial, law 
enforcement and financial regulatory 
authorities in order to combat 
money-laundering. 
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Chapter III 

Criminalization 

and law 

enforcement 

 

Article 15 

 

Bribery of 

national public 

officials 

 

 

Each State Party shall adopt such 

legislative and other measures as may be 

necessary to establish as criminal 

offences, when committed intentionally: 

(a)  The promise, offering or giving, to a 
public official, directly or indirectly, of 
an undue advantage, for the official 
himself or herself or another person 
or entity, in order that the official act 
or refrain from acting in the exercise 
of his or her official duties; 

(b)  The solicitation or acceptance by a 
public official, directly or indirectly, of 
an undue advantage, for the official 
himself or herself or another person 
or entity, in order that the official act 
or refrain from acting in the exercise 
of his or her official duties. 

 

 

 

 

Law Number 31/1999 as already 

amended by the Law Number 

20/2001 

Similar subject has been 

mentioned in  

¶ Article 5 paragraph (1) points 
a and b 

¶ Article 5 paragraph (2) for 
Civil Servant or state officials 

¶ Article 6 paragraph 1 a 
particularly destined to the 
Judges; 

¶ Article 6 paragraph (1) b. for 
advocates 

¶ Article 6 paragraph 2 for 
judges and accepting 
advocates. 

 

Law number 31/1999 and Law 

number 20/2001 

To give or to promise something 

to civil servants or government 

officer 

 

Provisions in the products of the 

Indonesian Law are more 

detailed and have wider 

coverage. 

 

  

Rules stipulated in the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001 are maintained. 
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An improper profit. A problem 

rises from this “improper profit” 

term. Is it related to its quantity 

so we can decide it proper and 

lawful? 

 

 

Article 16 

 

Bribery of 

foreign public 

officials and 

officials of 

public 

international 

organizations 

 

 

1. Each State Party shall adopt such 
legislative and other measures as 
may be necessary to establish as a 
criminal offence, when committed 
intentionally, the promise, offering or 
giving to a foreign public official or 
an official of a public international 
organization, directly or indirectly, of 
an undue advantage, for the official 
himself or herself or another person 
or entity, in order that the official act 
or refrain from acting in the exercise 
of his or her official duties, in order 
to obtain or retain business or other 
undue advantage in relation to the 
conduct of international business. 

2. Each State Party shall consider 
adopting such legislative and other 
measures as may be necessary to 
establish as a criminal offence, 
when committed intentionally, the 
solicitation or acceptance by a 
foreign public official or an official of 
a public international organization, 
directly or indirectly, of an undue 

 

If a legal subject is a foreign 

public official or an official from a 

public international organization, 

has not yet obtained the 

regulation in the laws and 

regulations in Indonesia 

 

 

It is necessary to have 

provisions on crimes of 

corruption for a foreign public 

official or an official from a public 

international organization foreign 

official. However, consequently, 

this will change the definition on 

legal subject of the laws and 

regulations on corruption. 

By using the principle of 

territorial of Article 2 of the 

Criminal Code (KUHP), criminal 

act committed by a foreign 

public official or an official from a 

public international organization 

in Indonesia, may be tried by 

using Indonesian criminal law. 

 

  

It is necessary to state it in the 

Law on Crimes of corruption. 

 



���

 

   

 

UNCAC 

 

Contents Indonesian Laws and 

Regulations 

Analysis 

 

Other Aspects for 

Consideration 

Recommendation 

 

advantage, for the official himself or 
herself or another person or entity, 
in order that the official act or refrain 
from acting in the exercise of his or 
her official duties. 

 

 

 

Article 17 

 

Embezzlement, 

misappropriatio

n or other 

diversion 

of property by a 

public official 

 

 

Each State Party shall adopt such 

legislative and other measures as may be 

necessary to establish as criminal 

offences, when committed intentionally, 

the embezzlement, misappropriation or 

other diversion by a public official for his 

or her benefit or for the benefit of another 

person or entity, of any property, public or 

private funds or securities or any other 

thing of value entrusted to the public 

official by virtue of his or her position. 

 

 

¶ Article 8 had governed it, 
however using the term 
“money or commercial 
papers” 

¶ Article 9. contains acts of 
falsifying the objects of 
“books or lists especially for 
administrative check 

¶ Article 10 contains acts of 
embezzling, destroying, 
damaging, or rendering 
unusable any goods, deeds, 
letters, or lists used to 
convince or prove before the 
authorized officials 

 

 

 

Rules applicable in Indonesia 

apparently have wider coverage 

because not only covering 

“wealth, public or individual 

funds or valuable securities”, but 

also “books or lists especially for 

administrative check, but also 

comprising goods, deeds, 

letters, or lists used to convince 

or prove before the authorized 

officials. 

 

  

To maintain the provisions 

already stated in the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001 

 

 

Article 18 

 

 

Each State Party shall consider adopting 

such legislative and other measures as 

may be necessary to establish as criminal 

 

¶ This article has no similarity 
in the Law Number 31/1999 
as already amended by the 
Law Number 20/2001 or in 
other Laws 

 

This provision is close to the 

content of article 3 of the Law 

Number 31/1999 as already 

amended by the Law Number 

¶ If the purpose is similar to 
the content of Article 3 of 
the Law Number 31/1999 
as already amended by the 
Law Number 20/2001, then 
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(a)  The promise, offering or giving to a 
public official or any other person, 
directly or indirectly, of an undue 
advantage in order that the public 
official or the person abuse his or 
her real or supposed influence with 
a view to obtaining from an 
administration or public authority of 
the State Party an undue advantage 
for the original instigator of the act or 
for any other person; 

(b)  The solicitation or acceptance by a 
public official or any other person, 
directly or indirectly, of an undue 
advantage for himself or herself or 
for another person in order that the 
public official or the person abuse 
his or her real or supposed influence 
with a view to obtaining from an 
administration or public authority of 
the State Party an undue advantage. 

 

¶ In regard to the term “an 
undue advantage”, 
because this is not yet 
included as element of 
article in crimes of 
corruption, therefore it 
should be entered in the 
amendment to the Law on 
Crimes of Corruption. 

 

 

 

Article 19 

 

Abuse of 

functions 

 

 

Each State Party shall consider adopting 

such legislative and other measures as 

may be necessary to establish as a 

criminal offence, when committed 

intentionally, 

 

 

In line with the content of Article 

2 of the Law Number 31/1999 as 

already amended by the Law 

Number 20/2001 

 

   

It has been mentioned in the 

Law Number 31/1999 as 

already amended by the Law 

Number 20/2001, and 

maintained. 
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the abuse of functions or position, that is, 

the performance of or failure to perform 

an act, in violation of laws, by a public 

official in the discharge of his or her 

functions, for the purpose of obtaining an 

undue advantage for himself or herself or 

for another person or entity. 

 

 

Article 20 

 

Illicit enrichment 

 

 

Subject to its constitution and the 

fundamental principles of its legal system, 

each State Party shall consider adopting 

such legislative and other measures as 

may 

Be necessary to establish as a criminal 

offence, when committed intentionally, 

illicit enrichment, that is, a significant 

increase in the assets of a public official 

that he or she cannot reasonably explain 

in relation to his or her lawful income. 

 

In line with the content of Article 

2 of the Law Number 31/1999 as 

already amended by the Law 

Number 20/2001. In this 

convention “unlawful” being 

similar to “against the law” has 

different definition. 

 

 

This provision serves as efforts 

for knowing further the wealth 

belonging to public officials 

which does not conform to their 

official earnings and this cannot 

be reasonably clarified. 

 

  

This provision is highly 

needed as the continuance of 

the obligatory reporting of 

wealth by public officials at 

certain level. 

 

The principle of Reversed 

Burden of Proof shall be 

included in the particular 

article of the proposed new 

corruption law or the proposed 

amendment of the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001. 
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Article 21 

 

Bribery in the 

private sector 

 

 

Each State Party shall consider adopting 

such legislative and other measures as 

may be necessary to establish as criminal 

offences, when committed intentionally in 

the course of economic, financial or 

commercial activities: 

(a)  The promise, offering or giving, 
directly or indirectly, of an undue 
advantage to any person who 
directs or works, in any capacity, for 
a private sector entity, for the person 
himself or herself or for another 
person, in order that he or she, in 
breach of his or her duties, act or 
refrain from acting; 

(b)  The solicitation or acceptance, 
directly or indirectly, of an undue 
advantage by any person who 
directs or works, in any capacity, for 
a private sector entity, for the person 
himself or herself or for another 
person, in order that he or she, in 
breach of his or her duties, act or 
refrain from acting. 

 

 

This article has no similarity with 

Law Number 31/1999 as already 

amended by the Law Number 

20/2001 or in other Laws 

 

 

Because the sector in the 

implementation of economic, 

finance or trade activities, is 

most prone to corruption 

However if an individual 

directing or working in a capacity 

for a body that is engaged in 

private sector conducting 

economic, finance or trade 

activities and obtaining financial 

supports from the state, then it is 

similar to the content of Article 2 

or Article 3 of the Law Number 

31/1999 as already amended by 

the Law Number 20/2001 

 

  

Economic, finance or trade 

activities, is the most prone to 

corruption 

 

 

Article 22 

 

Embezzlement 

 

Each State Party shall consider adopting 

such legislative and other measures as 

may be necessary to establish as a 

criminal offence, when committed 

intentionally in the course of economic, 

 

This article has no similarity with 

Law Number 31/1999 as already 

amended by the Law Number 

20/2001 or in other Laws 

   

Embezzlement in the private 

sector related to economic, 

financial or commercial 

activities shall be included in 

the particular article of the 
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of property in 

the private 

sector 

financial or commercial activities, 

embezzlement by a 

person who directs or works, in any 

capacity, in a private sector entity of any 

property, private funds or securities or any 

other thing of value entrusted to him or 

her by virtue of his or her position. 

 

 proposed new corruption law 

or the proposed amendment 

of the Law Number 31/1999 

as already amended by the 

Law Number 20/2001.  

(Acc) 

 

Article 23 

 

Laundering of 

proceeds of 

crime 

 

 

1. Each State Party shall adopt, in 
accordance with fundamental 
principles of its domestic law, such 
legislative and other measures as 
may be necessary to establish as 
criminal offences, when committed 
intentionally: 

(a)  (i)   The conversion or transfer 
of property, knowing that 
such properties the 
proceeds of crime, for the 
purpose of concealing or 
disguising the illicit origin 
of the property or of 
helping any person who is 
involved in the commission 
of the predicate offence to 
evade the legal 
consequences of his or her 
action; 

(ii). The concealment or 
disguise of the true nature, 

 

The content of this article is not 

found in the Law Number 

31/1999 as already amended by 

the Law Number 20/2001, 

however it is mentioned in the 

Law Number 15/2002 and the 

Law Number 25/2003 

Concerning Criminal Act of 

Money laundering particularly in: 

¶ Article 3 paragraph (1) point 
b;  

¶ Article 3 paragraph (1) point 
g 

¶ Article 6 paragraph (1) 

¶ Article 3 paragraph (2) 

¶ Article 2 paragraph (1) and 
(2) 

 

   

In line with this convention, 

some articles stated in the 

Law Number 15/2002 and the 

Law Number 25/2003 

Concerning Criminal Act of 

Money laundering should be 

entered in the Law on Crimes 

of corruption. 
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source, location, 
disposition, movement or 
ownership of or rights with 
respect to property, 
knowing that such property 
is the proceeds of crime; 

(b)  Subject to the basic concepts of 
its legal system: 
(ii). The acquisition, 

possession or use of 
property, knowing, at the 
time of receipt, that such 
property is the proceeds of 
crime; 

(iii). Participation in, 
association with or 
conspiracy to commit, 
attempts to commit and 
aiding, abetting, facilitating 
and counselling the 
commission of any of the 
offences established in 
accordance with this 
article. 

2. For purposes of implementing or 
applying paragraph 1 of this article: 

(a)  Each State Party shall seek to 
apply paragraph 1 of this article 
to the widest range of predicate 
offences; 

(b)  Each State Party shall include 
as predicate offences at a 
minimum a comprehensive 
range of criminal offences 
established in accordance with 
this Convention; 
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(c)  For the purposes of 
subparagraph (b) above, 
predicate offences shall include 
offences committed both within 
and outside the jurisdiction of 
the State Party in question. 
However, offences committed 
outside the jurisdiction of a 
State Party shall constitute 
predicate offences only when 
the relevant conduct is a 
criminal offence under the 
domestic law of the State where 
it is committed and would be a 
criminal offence under the 
domestic law of the State Party 
implementing or applying this 
article had it been committed 
there; 

(d)  Each State Party shall furnish 
copies of its laws that give 
effect to this article and of any 
subsequent changes to such 
laws or a description thereof to 
the Secretary-General of the 
United Nations; 

(e)  If required by fundamental 
principles of the domestic law of 
a State Party, it may be 
provided that the offences set 
forth in paragraph 1 of this 
article do not apply to the 
persons who committed the 
predicate offence. 
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Article 24 

 

Concealment 

 

 

Without prejudice to the provisions of 

article 23 of this Convention, each State 

Party shall consider adopting such 

legislative and other measures as may be 

necessary to establish as a criminal 

offence, when committed intentionally 

after the commission of any of the 

offences established in accordance with 

this Convention without having 

participated in such offences, the 

concealment or continued retention of 

property when the person involved knows 

that such property is the result of any of 

the offences established in accordance 

with this Convention. 

 

Similar article is found in Article 

6 paragraph (1) of the Law 

Number 15/2002 and the Law 

Number 25/2003 Concerning 

Criminal Act of Money 

laundering 

 

   

In line with this convention, 

some articles stated in the 

Law Number 15/2002 and the 

Law Number 25/2003 

Concerning Criminal Act of 

Money Laundering, should be 

entered in the Law on Crimes 

of Corruption 

 

 

Article 25 

 

Obstruction of 

justice 

 

 

Each State Party shall adopt such 

legislative and other measures as may be 

necessary to establish as criminal 

offences, when committed intentionally: 

(a)  The use of physical force, threats or 
intimidation or the promise, offering 
or giving of an undue advantage to 
induce false testimony or to interfere 
in the giving of testimony or the 
production of evidence in a 
proceeding in relation to the 
commission of offences established 
in accordance with this Convention; 

 

This provision is identical to the 

content of Article 21 of the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001. The term used is 

“prevent, hamper or foil” 

 

 

This provision is associated with 

the issue of protection of witness 

and or reporting witness  

 

 

 

 

 

Should be constantly 

maintained in the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001 

As provision stated in the Law 

on Protection of Witness No 

13/2006, Law Number 

31/1999 as already amended 

by the Law Number 20/2001 
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(b)  The use of physical force, threats or 
intimidation to interfere with the 
exercise of official duties by a justice 
or law enforcement official in relation 
to the commission of offences 
established in accordance with this 
Convention. Nothing in this 
subparagraph shall prejudice the 
right of States Parties to have 
legislation that protects other 
categories of public official. 
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Article 26 

 

Liability of legal 

persons 

 

 

1. Each State Party shall adopt such 
measures as may be necessary, 
consistent with its legal principles, to 
establish the liability of legal persons 
for participation in the offences 
established in accordance with this 
Convention. 

2. Subject to the legal principles of the 
State Party, the liability of legal 
persons may be criminal, civil or 
administrative.  

3. Such liability shall be without 
prejudice to the criminal liability of 
the natural persons who have 
committed the offences. 

4. Each State Party shall, in particular, 
ensure that legal persons held liable 
in accordance with this article are 
subject to effective, proportionate 
and dissuasive criminal or non-
criminal sanctions, including 
monetary sanctions. 

 

 

Legal entity – corporation – as 

legal  subject has been 

acknowledged in the Law 

Number 31/1999 as already 

amended by the Law Number 

20/2001 as mentioned in : 

¶ Article 1 point1 and Article 2. 

¶ Article 20 

 

It can be seen viewed from the 

words “---therefore claim and 

criminal sentence may be 

pursued upon corporation and or 

the management thereof” 

 

  

There must be better 

clarification on when it is the 

responsibility of the 

corporation and when it is the 

responsibility of its 

management 

 

 

Article 27 

 

Participation 

and attempt 

 

 

1. Each State Party shall adopt such 
legislative and other measures as 
may be necessary to establish as a 
criminal offence, in accordance with 
its domestic law, participation in any 
capacity such as an accomplice, 
assistant or instigator in an offence 
established in accordance with this 
Convention. 

2. Each State Party may adopt such 

 

In the Law Number 31/1999 as 

already amended by the Law 

Number 20/2001 as mentioned 

in  

 

 

 

Associated with the issue of 

“delneming” participation which 

in general complies with Articles 

55 and 56 of the Criminal Code 

(KUHP). However it is possible 

to govern it differently, see 

article 103 of the Criminal Code 

(KUHP). 

  

Constantly maintaining those 

measures already regulated in 

the Law Number 31/1999 as 

already amended by the Law 

Number 20/2001 
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legislative and other measures as 
may be necessary to establish as a 
criminal offence, in accordance with 
its domestic law, any attempt to 
commit an offence established in 
accordance with this Convention. 

3. Each State Party may adopt such 
legislative and other measures as 
may be necessary to establish as a 
criminal offence, in accordance with 
its domestic law, the preparation for 
an offence established in 
accordance with this Convention. 

 

¶ Article 15 particularly for 
criminal act regulated in 
Articles 2, 3, 5 up to 14;  

¶ Article 12 point i 

 

 

Article 28 

 

Knowledge, 

intent and 

purpose as 

elements of an 

offence 

 

 

Knowledge, intent or purpose required as 

an element of an offence established in 

accordance with this Convention may be 

inferred from objective factual 

circumstances. 

 

 

Not specifically regulated in the 

Law Number 31/1999 as already 

amended by the Law Number 

20/2001, however it appears in 

the lecture of criminal law and is 

applied in claim, defence and 

judges’ judgment 

 

 

In Indonesia’s system of criminal 

law, the elements of criminal act 

are already inserted in the 

Indonesia Penal Code which is 

inherited from the Dutch. The 

Convention’ s non mandatory 

approach to this article will not 

change significantly the existing 

system of criminal law in 

Indonesia, particularly, in the 

new anti corruption law which is 

now being drafted. 

 

 

  

Such regulation is necessary 

in the Amendment to the Law 

on Crimes of corruption 
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Article 29 

 

Statute of 

limitations 

 

 

Each State Party shall, where appropriate, 

establish under its domestic law a long 

statute of limitations period in which to 

commence proceedings for any offence 

established in accordance with this 

Convention and establish a longer statute 

of limitations period or provide for the 

suspension of the statute of limitations 

where the alleged offender has evaded 

the administration of justice. 

 

 

The statute of limitation in 

Indonesian‘s criminal law system 

is stated differently. It depends 

on the seriousness of the 

criminal act. For crime of 

corruption, the statute of 

limitation is 10(ten) years. But 

the draft new law on anti 

corruption will be prolonged or 

abolish it.  

 

 

  

 

  

  

 

 

Article 30 

 

Prosecution, 

adjudication 

and sanctions 

 

 

1. Each State Party shall make the 
commission of an offence 
established in accordance with this 
Convention liable to sanctions that 
take into account the gravity of that 
offence. 

 

  

Something commonly carried 

out if the Public Prosecutors 

makes a prosecution, legal 

advisor makes a defence and 

judges makes a sanction 

 

 

In the effort to eradicate 

corruption, the status of “the 

payment of outstanding leave 

and entitlements” can be less 

effective since it is only an 

additional punishment. 

Principally, additional 

punishment can only be added 

from its primary punishment, 

thus make the return of state 

loss extremely depend on the 

passing of a primary punishment 

to the accused. 

 

 

Existing practices and 

provisions are maintained 

���
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Beside that, in the court practice, 

there is a time when the 

stipulation of “the payment of 

outstanding leave and 

entitlements” is smaller than the 

state loss. This matter derives 

from Art. 18 verse (1) letter b of 

the Law number 31/1999, 

stipulates that “the payment of 

outstanding leave and 

entitlements which maximum 

amount is at the same amount of 

estate gained from the 

corruption”.  The phrase 

“maximum amount is at the 

same” is not always meant 

“similar” to the state loss, in 

contrary it can be “less” if 

compared to the real loss of the 

state. 

 

Meanwhile, the status of “the 

payment of outstanding leave 

and entitlements” in the 

corruption crime considered as a 

debt of the convicted, has been 

introduced, due to it stipulation 

on the Supreme Court ‘Fatwa’ 

number 37/T4/88/66/1988. 
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2. Each State Party shall take such 
measures as may be necessary to 
establish or maintain, in accordance 
with its legal system and 
constitutional principles, an 
appropriate balance between any 
immunities or jurisdictional privileges 
accorded to its public officials for the 
performance of their functions and 
the possibility, when necessary, of 
effectively investigating, prosecuting 
and adjudicating offences 
established in accordance with this 
Convention. 

 

 

   Article 25 the investigation of 

Criminal Acts is prioritized  

   Article 28 Obligation for the 

suspect to give information 

about his (her) wealth; article 29 

request of information at Bank; t 

death of defendant does not 

stop the process of returning the 

state’s losses; Article 38 

paragraph (1) investigation and 

judgment may be taken without 

the presence of defendant – in 

absentia –  

 

  

  

3. Each State Party shall endeavour to 
ensure that any discretionary legal 
powers under its domestic law 
relating to the prosecution of 
persons for offences established in 
accordance with this Convention are 
exercised to maximize the 
effectiveness of law enforcement 
measures in respect of those 
offences and with due regard to the 
need to deter the commission of 
such offences. 

 

 

¶ Rights of suspect / defendant 
as regulated in the Law 
Number 8/1981 concerning 
Criminal Code Chapter VI 
Articles 50 through 68 

¶ Article 38 paragraph (1) 
investigation and judgment 
may be taken without the 
presence of defendant – in 
absentia –  
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4. In the case of offences established 
in accordance with this Convention, 
each State Party shall take 
appropriate measures, in 
accordance with its domestic law 
and with due regard to the rights of 
the defence, to seek to ensure that 
conditions imposed in connection 
with decisions on release pending 
trial or appeal take into 
consideration the need to ensure the 
presence of the defendant at 
subsequent criminal proceedings. 

 

   

  

5. Each State Party shall take into 
account the gravity of the offences 
concerned when considering the 
eventuality of early release or parole 
of persons convicted of such 
offences. 

 

 

See provisions in Articles 15; 15 

a; 15 b and 16 of the Criminal 

Code (KUHP) concerning 

conditional release and Law on 

Penitentiary  

 

Provisions in the Criminal Code 

(KUHP) are clear. 

  

It is felt that no special 

regulation is or articles in the 

Law on Crimes of Corruption 

are needed. 

 

  

6. Each State Party, to the extent 
consistent with the fundamental 
principles of its legal system, shall 
consider establishing procedures 
through which a public official 
accused of an offence established in 
accordance with this Convention 
may, where appropriate, be 
removed, suspended or reassigned 

 

There are regulations in the Law 

Number 43/1999 Concerning 

Basic Provisions of Employees 

in Article 24 concerning 

temporary suspension of Civil 

Servant involved in a criminal 

act 

 

Application of this provision is a 

very big violation against the 

principle of “presumption of 

innocence”  

 

  

It is not necessary to apply 

except for cases where the 

investigation by the apparatus 

of law enforcement forces 

disturbs works or public 

services. 



���

 

   

 

UNCAC 

 

Contents Indonesian Laws and 

Regulations 

Analysis 

 

Other Aspects for 

Consideration 

Recommendation 

 

by the appropriate authority, bearing 
in mind respect for the principle of 
the presumption of innocence. 

 

 

 

 

 

 

 

 

 

  

7. Where warranted by the gravity of 
the offence, each State Party, to the 
extent consistent with the 
fundamental principles of its legal 
system, shall consider establishing 
procedures for the disqualification, 
by court order or any other 
appropriate means, for a period of 
time determined by its domestic law, 
of persons convicted of offences 
established in accordance with this 
Convention from: 

(a)  Holding public office; and 

(b)  Holding office in an enterprise 
owned in whole or in part by the 
State. 

 

 

There are regulations in the Law 

Number 43/1999 Concerning 

Basic Provisions of Employees 

in Article 23 concerning 

additional criminal sanction of 

dismissal without honour for Civil 

Servant that has been convicted 

of committing criminal act 

 

 

 

 

It must be clarified for what kind 

of mistake that additional 

criminal sanction of dismissal 

without honour for Civil Servant 

is applicable.  

 

  

This should be carried out  

 

 

  

8. Paragraph 1 of this article shall be 
without prejudice to the exercise of 
disciplinary powers by the 
competent authorities against civil 
servants. 
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9. Nothing contained in this Convention 
shall affect the principle that the 
description of the offences 
established in accordance with this 
Convention and of the applicable 
legal defences or other legal 
principles controlling the lawfulness 
of conduct is reserved to the 
domestic law of a State Party and 
that such offences shall be 
prosecuted and punished in 
accordance with that law. 

 

 

Guarantee of legal certainty  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

 

 

 

 

 

 

 

  

10. States Parties shall endeavour to 
promote the reintegration into 
society of persons convicted of 
offences established in accordance 
with this Convention. 
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Article 31 

 

Freezing, 

seizure and 

confiscation 

 

 

1. Each State Party shall take, to the 
greatest extent possible within its 
domestic legal system, such 
measures as may be necessary to 
enable confiscation of: 

(a)  Proceeds of crime derived from 
offences established in 
accordance with this 
Convention or property the 
value of which corresponds to 
that of such proceeds; 

(b)  Property, equipment or other 
instrumentalities used in or 
destined for use in offences 
established in accordance with 
this Convention. 

2. Each State Party shall take such 
measures as may be necessary to 
enable the identification, tracing, 
freezing or seizure of any item 
referred to in paragraph 1 of this 
article for the purpose of eventual 
confiscation. 

3. Each State Party shall adopt, in 
accordance with its domestic law, 
such legislative and other measures 
as may be necessary to regulate the 
administration by the competent 
authorities of frozen, seized or 
confiscated property covered in 
paragraphs 1 and 2 of this article. 

 

 

 

In the Law Number 31/1999 as 

already amended by the Law 

Number 20/2001 

¶ Article 30 on authority of 
investigator to open, check 
and seize letters  

¶ Article 38b on seizure of 
property for the state 

¶ Article 29 paragraphs (4) (5) 
blocking / freezing of account 
in a bank 

¶ Article 37 concerning 
reversal of the burden of 
proof. 

 

Law Number 8/1981 concerning 

Criminal Code 

 

¶ Article 39 paragraph (1) 
concerning various thins of 
which seizure may be 
applied; 

¶ Article 46 returning of seized 
and apprehended goods for 
the state 

 

 

 

As long as it is not specifically 

regulated in the Law Number 

31/1999 as already amended by 

the Law Number 20/2001, then 

the provisions stated in the Law 

Number 8/1981 concerning 

Criminal Code are applicable. 

 

  

No separate regulation is 

needed in the Law on Crimes 

of Corruption. As long as it 

does not need any reasons 

which are different from the 

Law Number 8/1981 

concerning the Criminal Code. 
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4. If such proceeds of crime have been 
transformed or converted, in part or 
in full, into other property, such 
property shall be liable to the 
measures referred to in this article 
instead of the proceeds. 

5. If such proceeds of crime have been 
intermingled with property acquired 
from legitimate sources, such 
property shall, without prejudice to 
any powers relating to freezing or 
seizure, be liable to confiscation up 
to the assessed value of the 
intermingled proceeds. 

6. Income or other benefits derived 
from such proceeds of crime, from 
property into which such proceeds of 
crime have been transformed or 
converted or from property with 
which such proceeds of crime have 
been intermingled shall also be 
liable to the measures referred to in 
this article, in the same manner and 
to the same extent as proceeds of 
crime. 

7. For the purpose of this article and 
article 55 of this Convention, each 
State Party shall empower its courts 
or other competent authorities to 
order that bank, financial or 
commercial records be made 
available or seized. A State Party 
shall not decline to act under the 
provisions of this paragraph on the 
ground of bank secrecy. 
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8. States Parties may consider the 
possibility of requiring that an 
offender demonstrate the lawful 
origin of such alleged proceeds of 
crime or other property liable to 
confiscation, to the extent that such 
a requirement is consistent with the 
fundamental principles of their 
domestic law and with the nature of 
judicial and other proceedings. 

9. The provisions of this article shall 
not be so construed as to prejudice 
the rights of bona fide third parties. 

10. Nothing contained in this article shall 
affect the principle that the 
measures to which it refers shall be 
defined and implemented in 
accordance with and subject to the 
provisions of the domestic law of a 
State Party. 

 

Article 32 

 

Protection of 

witnesses, 

experts and 

victims 

 

 

1. Each State Party shall take 
appropriate measures in accordance 
with its domestic legal system and 
within its means to provide effective 
protection from potential retaliation 
or intimidation for witnesses and 
experts who give testimony 
concerning offences established in 
accordance with this Convention 
and, as appropriate, for their 
relatives and other persons close to 
them. 

 

 

¶ See in Article 21 and Article 
31 paragraphs (1) and (2) of 
the Law Number 31/1999 as 
already amended by the Law 
Number 20/2001. Term used 
is “prevent, hamper or foil” 

¶ There is no provision 
regulating the protection of 
witness, expert witness  

¶ See also what has been 
regulated in the Law Number 
8/1981 concerning Criminal 
Code on rights of the suspect 

 

Provision as stated in Article 21 

is highly limited for the one 

associated with protection of 

witness.  

 

  

Further regulation is required 

concerning protection of 

witnesses whether specifically 

for crimes of corruption or as 

independent Law (optional) 

 

Comments: 

Law on the Protection of 

Witness & Victims has already 
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2. The measures envisaged in 
paragraph 1 of this article may 
include, inter alia, without prejudice 
to the rights of the defendant, 
including the right to due process: 

(a)  Establishing procedures for the 
physical protection of such 
persons, such as, to the extent 
necessary and feasible, 
relocating them and permitting, 
where appropriate, non-
disclosure or limitations on the 
disclosure of information 
concerning the identity and 
whereabouts of such persons; 

(b)  Providing evidentiary rules to 
permit witnesses and experts to 
give testimony in a manner that 
ensures the safety of such 
persons, such as permitting 
testimony to be given through 
the use of communications 
technology such as video or 
other adequate means. 

3. States Parties shall consider 
entering into agreements or 
arrangements with other States for 
the relocation of persons referred to 
in paragraph 1 of this article. 

4. The provisions of this article shall 
also apply to victims insofar as they 
are witnesses. 

5. Each State Party shall, subject to its 
domestic law, enable the views and 
concerns of victims to be presented 
and considered at appropriate 
stages of criminal proceedings 

and defendant Articles 50 
through 68. Also provisions 
concerning rules on proof 
see Article 183 – Article 202. 

 

 

been promulgated by 

Parliament (Law No 

13/20006). However, it needs 

immediate action to establish 

Witness Protection Institution 

as instructed by such Law. 
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against offenders in a manner not 
prejudicial to the rights of the 
defence. 

 

Article 33 

 

Protection of 

reporting 

persons 

 

 

Each State Party shall consider 

incorporating into its domestic legal 

system appropriate measures to provide 

protection against any unjustified 

treatment for any person who reports in 

good faith and on reasonable grounds to 

the competent authorities any facts 

concerning offences established in 

accordance with this 

Convention. 

 

 

See regulation stated in Article 

31 of the Law Number 31/1999 

on Crimes of Corruption 

 

 

Only limited in not mentioning / 

notifying the identity of reporter 

 

  

It can be carried out more 

than those mentioned in 

Article 31 as part of the efforts 

of protecting witness. 

 

Comments: 

Whistleblower protection shall 

be included in the particular 

article in the Law of Protection 

of Witness & Victims (UU 

13/2006). 

 

Article 34 

 

Consequences 

of acts of 

corruption 

 

 

With due regard to the rights of third 

parties acquired in good faith, each State 

Party shall take measures, in accordance 

with the fundamental principles of its 

domestic law, to address consequences of 

corruption. In this context, States Parties 

may consider corruption a relevant factor 

in legal proceedings to annul or rescind a 

contract, withdraw a concession or other 

similar instrument or take any other 

remedial action. 

 

No regulation in the Law 

governs crimes of corruption as 

well as in other Laws 

 

 

 

As long as also taking into 

account the interests of third 

parties, then one which is 

necessary to give additional 

sanction in association with 

cancelling or terminating a 

contract, re-withdrawing 

concession(-s) or other similar 

instruments, or taking other 

corrective acts. 

 

  

It is necessary to state it as 

amendment to the Law on 

crimes of corruption 
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Article 35 

 

Compensation 

for damage 

 

 

Each State Party shall take such 

measures as may be necessary, in 

accordance with principles of its domestic 

law, to ensure that entities or persons who 

have suffered damage as a result of an 

act of corruption have the right to initiate 

legal proceedings against those 

responsible for that damage in order to 

obtain compensation. 

 

 

The existing provision is in the 

Law Number 8/1981 concerning 

Criminal Code Chapter XIII 

Merging of Cases of 

Compensation Suits Article 98 – 

101  

 

 

From this provision, there has 

been at least a proceeding 

(mechanism) for victims or 

family of victim to file a 

compensation suit to the 

offender for losses they suffer. 

 

This provision shall certainly 

apply to the victims of crimes of 

corruption 

 

It must be realized that losses 

suffered from crimes of 

corruption do not only state “may 

result in financial or economic 

losses to the state” but also may 

harm the body or people of 

community – and individuals. 

  

The right to file a legal suit 

against the parties 

responsible for losses for 

compensation. should be 

given to bodies or people 

suffering losses resulting from 

corruption. Or it may be 

considered to assign the 

public prosecutor on behalf of 

the State Owned Enterprises 

(SOE) which has suffered 

damage as a result of 

corruption. 

 

 

Article 36 

 

Specialized 

 

Each State Party shall, in accordance with 

the fundamental principles of its legal 

system, ensure the existence of a body or 

bodies or persons specialized in 

Combating corruption through law 

 

With the presence of KPK as 

mandated in Article 43 of the 

Law Number 31/1999, and the 

Law Number 30/2002 

concerning Commission for 

 

“The required freedom is 

obligatorily given, in accordance 

with the basic principles of the 

legal system of the party State” 

still needs further review 

  

It is necessary to review 

regulations and practices 

associated with Tasks, 

Authorities and Obligations of 

KPK in accordance with 
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authorities 

 

enforcement. Such body or bodies or 

persons shall be granted the necessary 

independence, in accordance with the 

fundamental principles of the legal system 

of the State Party, to be able to carry out 

their functions effectively and without any 

undue influence. Such persons or staff of 

such body or bodies should have the 

appropriate training and resources to carry 

out their tasks. 

Eradicating Crimes of Corruption 

 

Added with the Instruction of the 

President of RI Number 5/2004 

Concerning Acceleration in 

Eradicating Corruption 

 

whether the authority belonging 

to the KPK as regulated in 

Chapter II Articles 6 through 15 

has fulfilled the request or 

content of the Convention  

 

UNCAC and to maximize 

corruption eradication efforts., 

such as its role in the recovery 

mechanism of assets derived 

from corruption because the 

practice of bilateral 

cooperation in criminal 

matters is done by the AGO 

and the Police NCB. 

 

Article 37 

 

Cooperation 

with law 

enforcement 

authorities 

 

 

1. Each State Party shall take 
appropriate measures to encourage 
persons who participate or who have 
participated in the commission of an 
offence established in accordance 
with this Convention to supply 
information useful to competent 
authorities for investigative and 
evidentiary purposes and to provide 
factual, specific help to competent 
authorities that may contribute to 
depriving offenders of the proceeds 
of crime and to recovering such 
proceeds. 

2. Each State Party shall consider 
providing for the possibility, in 
appropriate cases, of mitigating 
punishment of an accused person 
who provides substantial 
cooperation in the investigation or 
prosecution of an offence 
established in accordance with this 
Convention. 

 

Not yet functioning as provision 

in the law on crimes of 

corruption 

 

Associated with application of 

“principle of opportunity” 

belonging to the Attorney 

General, see Article 35 c of the 

Law Number 16/2004 

concerning Prosecutor  

 

 

 

 

 

This provision serves as basis 

for relieving criminal sentencing 

because an individual 

participating in committing act 

will act as “crown witness” hence 

consequentially he (she) must 

obtain relief in the sentence. 

 

 

All law enforcement agencies 

(KPK, Police, General Attorney) 

should establish a mechanism to 

ensure better coordination and 

supervision. 

 

It should be stated in the Law 

on Crimes of Corruption, 

because it highly helps the 

apparatus of law enforcement 

forces in disclosing criminal 

act and recovery of goods as 

evidence  
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3. Each State Party shall consider 

providing for the possibility, in 
accordance with fundamental 
principles of its domestic law, of 
granting immunity from prosecution 
to a person who provides substantial 
cooperation in the investigation or 
prosecution of an offence 
established in accordance with this 
Convention. 

4. Protection of such persons shall be, 
mutatis mutandis, as provided for in 
article 32 of this Convention. 

5. Where a person referred to in 
paragraph 1 of this article located in 
one State Party can provide 
substantial cooperation to the 
competent authorities of another 
State Party, the States Parties 
concerned may consider entering 
into agreements or arrangements, in 
accordance with their domestic law, 
concerning the potential provision by 
the other State Party of the 
treatment set forth in paragraphs 2 
and 3 of this article. 
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Article 38 

 

Cooperation 

between 

national 

authorities 

 

 

Each State Party shall take such 

measures as may be necessary to 

encourage, in accordance with its 

domestic law, cooperation between, on 

the one hand, its 

public authorities, as well as its public 

officials, and, on the other hand, its 

authorities responsible for investigating 

and prosecuting criminal offences. Such 

cooperation may include: 

(a)  Informing the latter authorities, on 
their own initiative, where there are 
reasonable grounds to believe that 
any of the offences established in 
accordance with articles 15, 21 and 
23 of this Convention has been 
committed; or 

(b)  Providing, upon request, to the latter 
authorities all necessary information. 

 

The pattern of cooperation 

among law enforcement forces 

in association with Criminal 

Court System has been obtained 

and carried out. See the Law 

Number 8/1981 concerning 

Criminal Code. Particularly 

relation between the investigator 

and Public Prosecutors 

 

 

 

 

 

 

 

 

 

 

 

 

 

However this pattern of 

relationship is apparently not 

effective and efficient because 

police amended prosecutors are 

not engaged in the investigation 

phase. 

 

 

  

In order to reach the objective 

of effectiveness and efficiency 

of work, police (investigator) 

and prosecutors (claimant) 

have to sit at one table to 

discuss a case as occurred 

during the Dutch Regulations 

for the Indigenous peoples of 

Indonesia. 
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Article 39 

 

Cooperation 

between 

national 

authorities and 

the private 

sector 

 

1. Each State Party shall take such 
measures as may be necessary to 
encourage, in accordance with its 
domestic law, cooperation between 
national investigating and 
prosecuting authorities and entities 
of the private sector, in particular 
financial institutions, relating to 
matters involving the commission of 
offences established in accordance 
with this Convention. 

2. Each State Party shall consider 
encouraging its nationals and other 
persons with a habitual residence in 
its territory to report to the national 
investigating and prosecuting 
authorities the commission of an 
offence established in accordance 
with this Convention. 

 

This has been regulated in 

Chapter V Participation of 

Community in the Law Number 

31/1999 Concerning Crimes of 

Corruption 

 

  

. 

 

 

 

 

 

Chapter V of Law31/99, only 

regulates community 

participation and does not 

specifically state or include 

private sector. 

  

 

Article 40 

 

Bank secrecy 

 

 

Each State Party shall ensure that, in the 

case of domestic criminal investigations of 

offences established in accordance with 

this Convention, there are appropriate 

mechanisms available within its domestic 

legal system to overcome obstacles that 

may arise out of the application of bank 

secrecy laws. 

 

 

This has been regulated in 

Article 29 of the Law Number 

31/1999 Concerning Crimes of 

Corruption 

 

 

 

   

The regulation is maintained  
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Article 41 

 

Criminal record 

 

 

Each State Party may adopt such 

legislative or other measures as may be 

necessary to take into consideration, 

under such terms as and for the purpose 

that it deems appropriate, any previous 

conviction in another State of an alleged 

offender for the purpose of using such 

information in criminal proceedings 

relating to an offence established in 

accordance with this Convention. 

 

Not yet regulated in any 

Indonesian Law on criminal 

records which may be used by 

other state 

 

 

 

 

Would it be possible to enter the 

issue of “repetition of criminal 

act” – recidivist (repeat offender) 

– as regulated in Articles 486 - 

487 of the Criminal Code 

(KUHP)? 

 

  

If possible, a special 

regulation must be provided in 

the Law on Crimes of 

Corruption for matters 

associated with “repetition of 

criminal act” in which the first 

criminal act occurs outside the 

territory of Indonesia. 

 

 

Article 42 

 

Jurisdiction 

 

 

1. Each State Party shall adopt such 
measures as may be necessary to 
establish its jurisdiction over the 
offences established in accordance 
with this Convention when: 

(a)  The offence is committed in the 
territory of that State Party; or 

(b)  The offence is committed on 
board a vessel that is flying the 
flag of that State Party or an 
aircraft that is registered under 
the laws of that State Party at 
the time that the offence is 
committed. 

2. Subject to article 4 of this 
Convention, a State Party may also 
establish its jurisdiction over any 
such offence when: 

(a)  The offence is committed 
against a national of that State 
Party; or 

 

¶ This is not particularly 
regulated in the Law Number 
31/1999 or the amendment 
thereof, however it has been 
regulated in Articles 2 – 9 of 
the Criminal Code (KUHP) 

¶ Principle of Territory in 
Articles 2 and 3; 

¶ Principle of Active Nationality 
Articles 5, 6 and 7 of the 
Criminal Code (KUHP) 

¶ Principle of Passive 
Nationality, Article 4 of the 
Criminal Code (KUHP); 

¶ Universal Principle Article 4  

 

 

 

 

Provision in Article 4 of the 

Criminal Code (KUHP) must be 

added with matters associated 

with crimes of corruption 

 

  

Jurisdiction Provisions in 

Articles 2 through 9 of the 

Criminal Code (KUHP) are 

maintained with the 

amendment of Article 4 with 

the addition of crimes of 

corruption. 
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(b)  The offence is committed by a 
national of that State Party or a 
stateless person who has his or 
her habitual residence in its 
territory; or 

(c)  The offence is one of those 
established in accordance with 
article 23, paragraph 1 (b) (ii), 
of this Convention and is 
committed outside its territory 
with a view to the commission 
of an offence established in 
accordance with article 23, 
paragraph 1 (a) (i) or (ii) or (b) 
(i), of this Convention within its 
territory; or 

(d)  The offence is committed 
against the State Party. 

3. For the purposes of article 44 of this 
Convention, each State Party shall 
take such measures as may be 
necessary to establish its jurisdiction 
over the offences established in 
accordance with this Convention 
when the alleged offender is present 
in its territory and it does not 
extradite such person solely on the 
ground that he or she is one of its 
nationals. 

4. Each State Party may also take 
such measures as may be 
necessary to establish its jurisdiction 
over the offences established in 
accordance with this Convention 
when the alleged offender is present 
in its territory and it does not 
extradite him or her.  
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5. If a State Party exercising its 
jurisdiction under paragraph 1 or 2 
of this article has been notified, or 
has otherwise learned, that any 
other States Parties are conducting 
an investigation, prosecution or 
judicial proceeding in respect of the 
same conduct, the competent 
authorities of those States Parties 
shall, as appropriate, consult one 
another with a view to coordinating 
their actions. 

6. Without prejudice to norms of 
general international law, this 
Convention shall not exclude the 
exercise of any criminal jurisdiction 
established by a State Party in 
accordance with its domestic law. 
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Chapter IV 

International 

Cooperation 

 

Article 43 

 

International 

Cooperation 

 

1. States Parties shall cooperate in 
criminal matters in accordance with 
articles 44 to 50 of this convention. 
Where appropriate and consistent 
with their domestic legal system, 
States Parties shall consider 
assisting each other in investigations 
of and proceedings in civil and 
administrative corruption. 

 

  

Extradition must be granted with 

respect to offences covered by 

this convention, provided that 

the offence for which extradition 

is sought is punishable under 

the domestic law of both the 

requesting and the requested 

State parties. 

 

 

International cooperation in 

preventing and eradicating 

corruption is the most important 

to make asset recovery become 

effective. Asset recovery which 

is known as “the major 

breakthrough” of the convention. 

Even though 162 countries have 

ratified this convention, 

implementation of this 

convention in each country 

depends on political will and 

commitment. Generally, state 

parties of this convention would 

rather feel more “favourable” to 

conduct bilateral cooperation to 

multilateral with the exception of 

countries of the European 

Union. So with dispute 

settlement, the Government of 

Indonesia would rather choose 

bilateral cooperation to 

international procedure through 

the United Nations. As 

International cooperation is the 

most important form for 
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Government of Indonesia in 

conducting asset recovery of 

corruption, so comprehensive 

and completed documentation of 

corruption cases is necessary 

and a valid database needed. 

 

  

2. In matters relating to matters of 
international cooperation whatever 
dual criminality is consider a 
requirement, it shall be deemed 
fulfilled irrespective of whether the 
laws of the requested state party 
place the offence within the same 
category of offence by the same 
terminology as the requesting State 
Party, if the conduct underlying the 
offence for which assistance is 
sought is a criminal offence under 
the laws of both States Parties. 

 

  

Dual criminality will automatically 

fulfil with respect to offences 

established in accordance with 

the convention. Note also, that 

States may extradite without 

dual criminality, if their domestic 

law allows it. 

 

  

 

Article 44 

 

Extradition 

 

1. This article shall apply to the 
offences established in accordance 
with this Convention, where the 
person who is the subject of the 
request for extradition is present in 
the territory of the requested State 
Party, provided that the offence for 
which extradition is sought is 

  

Indonesia’ law on extradition 

number 1 year of 1979, 

acknowledges the dual 

criminality principle which strictly 

applies to extradition. Nothing in 

the said law permits an 

exception such as in article 44 

  

Law number 1 year of 1979 

should be revised.  The 

revision should address to 

add articles on the principle of 

lex specialis to the general 

principle on extradition. 
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punishable under the domestic law 
both the requesting State party and 
the requested State Party. 

2. Notwithstanding the provisions of 
paragraph 1 of this article, a State 
Party whose law so permits may 
grant the extradition of a person for 
any of the offences covered by this 
Convention that are not punishable 
under its own domestic law. 

CAC 2003. The GAP analysis 

shows that there is a big 

difference of principle between 

the law of extradition 1, 1979 

and the CAC 2003 which will 

eventually hamper seriously the 

effectiveness of extradition of 

some offences established in the 

convention.  

Another issue of extradition is a 

treaty based-extradition. The 

article on extradition of CAC 

2003, stipulates the possibility of 

having international cooperation 

without such treaty of extradition 

between State parties. 

 

 

 

3. If the request for extradition includes 
several separate offences, at least 
one of which is extraditable under 
this article and some of which are 
not extraditable by reason of their 
period of imprisonment but are 
related to offences established in 
accordance with this Convention, the 
requested State Party may apply this 
article also in respect of those 
offences. 

 

  

The articles on extradition as 

well as mutual legal assistance 

are of prime importance in 

international cooperation. The 

absence of these two 

international cooperations will 

become a stumbling block to the 

success of the prevention and 

combating corruption especially 

the asset recovery.  
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4. Each of the offences to which this 
article applies shall be deemed to be 
included as an extraditable offence 
in any extradition treaty existing 
between States Parties. States 
Parties undertake to include such 
offences as extraditable offences in 
every extradition treaty to be 
concluded between them. A State 
Party whose law so permits, in case 
it uses this Convention as the basis 
for extradition, shall not consider any 
of the offences established in 
accordance with this Convention to 
be a political offence. 

 

    

  

5. If a State Party that makes 
extradition conditional on the 
existence of a treaty receives a 
request for extradition from another 
State Party with which it has no 
extradition treaty, it may consider 
this Convention the legal basis for 
extradition in respect of any offence 
to which this article applies. 

6. A State Party that makes extradition 
conditional on the existence of a 
treaty shall: 

(a)   At the time of deposit of its 

instrument of ratification, 

acceptance or approval of or 

accession to this Convention, 

inform the Secretary-General of 

  

State party that makes 

extradition conditional on the 

existence of a treaty receives a 

request for extradition from 

another State party with which it 

has no extradition treaty, it may 

consider this Convention the 

legal basis for extradition in 

respect of any offence to which 

this article applies. 

The article mentioned above, is 

a non-mandatory obligation, 

because it depends on the 

domestic law of the party.  

  

Therefore, Indonesia should 

seriously consider this article 

with respect to the fact that 

Indonesia has not yet entered 

into treaty of extradition with 

many State parties. 
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the United Nations whether it 

will take this Convention as the 

legal basis for cooperation on 

extradition with other States 

Parties to this Convention; and 

 

(a) If it does not take this 
Convention as the legal basis 
for cooperation on extradition, 
seek, where appropriate, to 
conclude treaties on extradition 
with other States Parties to this 
Convention in order to 
implement this article. 

 

 

   

7. States Parties that do not make 
extradition conditional on the 
existence of a treaty shall recognize 
offences to which this article applies 
as extraditable offences between 
themselves. 

8. Extradition shall be subject to the 
conditions provided for by the 
domestic law of the requested State 
Party or by applicable extradition 
treaties, including, inter alia, 
conditions in relation to the minimum 
penalty requirement for extradition 
and the grounds upon which the 
requested State Party may refuse 
extradition. 
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9. States Parties shall, subject to their 
domestic law, endeavour to expedite 
extradition procedures and to 
simplify evidentiary requirements 
relating thereto in respect of any 
offence to which this article applies. 

10. Subject to the provisions of its 
domestic law and its extradition 
treaties, the requested State Party 
may, upon being satisfied that the 
circumstances so warrant and are 
urgent and at the request of the 
requesting State Party, take a 
person whose extradition is sought 
and who is present in its territory into 
custody or take other appropriate 
measures to ensure his or her 
presence at extradition proceedings. 

11. A State Party in whose territory an 
alleged offender is found, if it does 
not extradite such person in respect 
of an offence to which this article 
applies solely on the ground that he 
or she is one of its nationals, shall, 
at the request of the State Party 
seeking extradition, be obliged to 
submit the case without undue delay 
to its competent authorities for the 
purpose of prosecution. Those 
authorities shall take their decision 
and conduct their proceedings in the 
same manner as in the case of any 
other offence of a grave nature 
under the domestic law of that State 
Party. The States Parties concerned 
shall cooperate with each other, in 
particular on procedural and 
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evidentiary aspects, to ensure the 
efficiency of such prosecution. 

12. Whenever a State Party is permitted 
under its domestic law to extradite or 
otherwise surrender one of its 
nationals only upon the condition 
that the person will be returned to 
that State Party to serve the 
sentence imposed as a result of the 
trial or proceedings for which the 
extradition or surrender of the 
person was sought and that State 
Party and the State Party seeking 
the extradition of the person agree 
with this option and other terms that 
they may deem appropriate, such 
conditional extradition or surrender 
shall be sufficient to discharge the 
obligation set forth in paragraph 11 
of this article. 

13. If extradition, sought for purposes of 
enforcing a sentence, is refused 
because the person sought is a 
national of the requested State 
Party, the requested State Party 
shall, if its domestic law so permits 
and in conformity with the 
requirements of such law, upon 
application of the requesting State 
Party, consider the enforcement of 
the sentence imposed under the 
domestic law of the requesting State 
Party or the remainder thereof.  

14. Any person regarding whom 
proceedings are being carried out in 
connection with any of the offences 
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to which this article applies shall be 
guaranteed fair treatment at all 
stages of the proceedings, including 
enjoyment of all the rights and 
guarantees provided by the 
domestic law of the State Party in 
the territory of which that person is 
present. 

15. Nothing in this Convention shall be 
interpreted as imposing an obligation 
to extradite if the requested State 
Party has substantial grounds for 
believing that the request has been 
made for the purpose of prosecuting 
or punishing a person on account of 
that person’s sex, race, religion, 
nationality, ethnic origin or political 
opinions or that compliance with the 
request would cause prejudice to 
that person’s position for any one of 
these reasons. 

16. States Parties may not refuse a 
request for extradition on the sole 
ground that the offence is also 
considered to involve fiscal matters.  

17. Before refusing extradition, the 
requested State Party shall, where 
appropriate, consult with the 
requesting State Party to provide it 
with ample opportunity to present its 
opinions and to provide information 
relevant to its allegation. 

18. States Parties shall seek to conclude 
bilateral and multilateral agreements 
or arrangements to carry out or to 
enhance the effectiveness of 
extradition. 
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Article 45 

 

Transfer of 

sentenced 

persons 

 

 

States Parties may consider entering into 

bilateral or multilateral agreements 

or arrangements on the transfer to their 

territory of persons sentenced to 

imprisonment or other forms of deprivation 

of liberty for offences established in 

accordance with this Convention in order 

that they may complete their sentences 

there. 

 

 

  

Transfer of sentenced persons is 

a non-mandatory obligation but 

the practice of international 

cooperation shows that it is 

necessary to consider it 

seriously since Indonesia and 

some countries are discussing 

the possibility of having such 

treaty. Based on this 

consideration it should take 

notes that Indonesia should also 

an umbrella act for it. 

  

 

Article 46 

 

Mutual legal 

assistance 

 

 

1. States Parties shall afford one 
another the widest measure of 
mutual legal assistance in 
investigations, prosecutions and 
judicial proceedings in relation to the 
offences covered by this 
Convention. 

2. Mutual legal assistance shall be 
afforded to the fullest extent possible 
under relevant laws, treaties, 
agreements and arrangements of 
the requested State Party with 
respect to investigations, 
prosecutions and judicial 
proceedings in relation to the 
offences for which a legal person 
may be held liable in accordance 

  

Recently Indonesia has 

promulgated Law on Mutual 

Assistance in Criminal Matters 

as an umbrella act, but the 

substance is not fully complying 

with the CAC 2003. Some of it 

refers to the exceptions about 

the principle of dual criminality 

and of the applicable law on 

certain offences between 

requesting and requested state 

parties. 

 

  

The recommendation is that 

Indonesia should consider this 

exception and insert it in the 

new revision to the new law 

on mutual assistance. 
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with article 26 of this Convention in 
the requesting State Party. 

3. Mutual legal assistance to be 
afforded in accordance with this 
article may be requested for any of 
the following purposes: 

(a)  Taking evidence or statements 

from persons; 

(b) Effecting service of judicial 

documents; 

(c) Executing searches and 

seizures, and freezing; 

(d)   Examining objects and sites; 

(e) Providing information, evidentiary 

items and expert evaluations; 

(f)   Providing originals or certified 

copies of relevant documents 

and records, including 

government, bank, financial, 

corporate or business records; 

(g)   Identifying or tracing proceeds 

of crime, property, 

instrumentalities or other things 

for evidentiary purposes; 

(h) Facilitating the voluntary 

appearance of persons in the 

requesting State Party; 

Besides, the law on mutual 

assistance did not have such 

article on the suspension of the 

request form mutual assistance 

treaty. It only has two options, 

first the requested state party, 

refuse or may refuse the request 

for mutual assistance. 

Some  reason for not accepting 

the request of mutual assistance 

which are stipulated in the law 

on mutual assistance are not 

compliant with the article on 

Mutual Assistance of the CAC 

2003 such as it did not include 

tax offence and the reason that  

the request was contrary to  the 

legal system. 
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(i)   Any other type of assistance that 

is not contrary to the domestic 

law of the requested State 

Party; 

(j)    Identifying, freezing and tracing 

proceeds of crime in 

accordance with the provisions 

of chapter V of this Convention; 

(k)   The recovery of assets, in 

accordance with the provisions 

of chapter V of this Convention. 

4. without prejudice to domestic law, 
the competent authorities of a State 
Party may, without prior request, 
transmit information relating to 
criminal matters to a competent 
authority in another State Party 
where they believe that such 
information could assist the authority 
in undertaking or successfully 
concluding inquiries and criminal 
proceedings or could result in a 
request formulated by the latter 
State Party pursuant to this 
Convention. 

5. The transmission of information 
pursuant to paragraph 4 of this 
article shall be without prejudice to 
inquiries and criminal proceedings in 
the State of the competent 
authorities providing the information. 
The competent authorities receiving 
the information shall comply with a 
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request that said information remain 
confidential, even temporarily, or 
with restrictions on its use. However, 
this shall not prevent the receiving 
State Party from disclosing in its 
proceedings information that is 
exculpatory to an accused person. In 
such a case, the receiving State 
Party shall notify the transmitting 
State Party prior to the disclosure 
and, if so requested, consult with the 
transmitting State Party. If, in an 
exceptional case, advance notice is 
not possible, the receiving State 
Party shall inform the transmitting 
State Party of the disclosure without 
delay. 

6. The provisions of this article shall 
not affect the obligations under any 
other treaty, bilateral or multilateral, 
that governs or will govern, in whole 
or in part, mutual legal assistance. 

7. Paragraphs 9 to 29 of this article 
shall apply to requests made 
pursuant to this article if the States 
Parties in question are not bound by 
a treaty of mutual legal assistance. If 
those States Parties are bound by 
such a treaty, the corresponding 
provisions of that treaty shall apply 
unless the States Parties agree to 
apply paragraphs 9 to 29 of this 
article in lieu thereof. States Parties 
are strongly encouraged to apply 
those paragraphs if they facilitate 
cooperation. 



���

 

   

 

UNCAC Contents Indonesian Laws and 

Regulations 

Analysis Other Aspects for 

Consideration  

Recommendation 

 

8. States Parties shall not decline to 
render mutual legal assistance 
pursuant to this article on the ground 
of bank secrecy. 

9. (a)   A requested State Party, in 
responding to a request for 
assistance pursuant to this 
article in the absence of dual 
criminality, shall take into 
account the purposes of this 
Convention, as set forth in 
article 1; 

(a)  States Parties may decline to 
render assistance pursuant to 
this article on the ground of 
absence of dual criminality. 
However, a requested State 
Party shall, where consistent 
with the basic concepts of its 
legal system, render assistance 
that does not involve coercive 
action. Such assistance may be 
refused when requests involve 
matters of a de minimis nature 
or matters for which the 
cooperation or assistance 
sought is available under other 
provisions of this Convention; 

(b)  Each State Party may consider 
adopting such measures as 
may be necessary to enable it 
to provide a wider scope of 
assistance pursuant to this 
article in the absence of dual 
criminality. 
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10. A person who is being detained or is 
serving a sentence in the territory of 
one State Party whose presence in 
another State Party is requested for 
purposes of identification, testimony 
or otherwise providing assistance in 
obtaining evidence for 
investigations, prosecutions or 
judicial proceedings in relation to 
offences covered by this Convention 
may be transferred if the following 
conditions are met: 

(a)  The person freely gives his or 
her informed consent; 

(b)  The competent authorities of 
both States Parties agree, 
subject to such conditions as 
those States Parties may deem 
appropriate. 

 

11. For the purposes of paragraph 10 of 
this article: 

(a)  The State Party to which the 
person is transferred shall have 
the authority and obligation to 
keep the person transferred in 
custody, unless otherwise 
requested or authorized by the 
State Party from which the 
person was transferred; 

(b)  The State Party to which the 
person is transferred shall 
without delay implement its 
obligation to return the person 
to the custody of the State Party 
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from which the person was 
transferred as agreed 
beforehand, or as otherwise 
agreed, by the competent 
authorities of both States 
Parties; 

(c)  The State Party to which the 
person is transferred shall not 
require the State Party from 
which the person was 
transferred to initiate extradition 
proceedings for the return of the 
person; 

(d)  The person transferred shall 
receive credit for service of the 
sentence being served in the 
State from which he or she was 
transferred for time spent in the 
custody of the State Party to 
which he or she was 
transferred. 

12. Unless the State Party from which a 
person is to be transferred in 
accordance with paragraphs 10 and 
11 of this article so agrees, that 
person, whatever his or her 
nationality, shall not be prosecuted, 
detained, punished or subjected to 
any other restriction of his or her 
personal liberty in the territory of the 
State to which that person is 
transferred in respect of acts, 
omissions or convictions prior to his 
or her departure from the territory of 
the State from which he or she was 
transferred. 
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13. Each State Party shall designate a 
central authority that shall have the 
responsibility and power to receive 
requests for mutual legal assistance 
and either to execute them or to 
transmit them to the competent 
authorities for execution. Where a 
State Party has a special region or 
territory with a separate system of 
mutual legal assistance, it may 
designate a distinct central authority 
that shall have the same function for 
that region or territory. Central 
authorities shall ensure the speedy 
and proper execution or 
transmission of the requests 
received. Where the central authority 
transmits the request to a competent 
authority for execution, it shall 
encourage the speedy and proper 
execution of the request by the 
competent authority. The Secretary-
General of the United Nations shall 
be notified of the central authority 
designated for this purpose at the 
time each State Party deposits its 
instrument of ratification, acceptance 
or approval of or accession to this 
Convention. Requests for mutual 
legal assistance and any 
communication related thereto shall 
be transmitted to the central 
authorities designated by the States 
Parties. This requirement shall be 
without prejudice to the right of a 
State Party to require that such 
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requests and communications be 
addressed to it through diplomatic 
channels and, in urgent 
circumstances, where the States 
Parties agree, through the 
International Criminal Police 
Organization, if possible. 

14. Requests shall be made in writing 
or, where possible, by any means 
capable of producing a written 
record, in a language acceptable to 
the requested State Party, under 
conditions allowing that State Party 
to establish authenticity. The 
Secretary-General of the United 
Nations shall be notified of the 
language or languages acceptable 
to each State Party at the time it 
deposits its instrument of ratification, 
acceptance or approval of or 
accession to this Convention. In 
urgent circumstances and where 
agreed by the States Parties, 
requests may be made orally but 
shall be confirmed in writing 
forthwith. 

15. A request for mutual legal 
assistance shall contain: 

(a)  The identity of the authority 
making the request; 

(b)  The subject matter and nature 
of the investigation, prosecution 
or judicial proceeding to which 
the request relates and the 
name and functions of the 
authority 
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(c)  conducting the investigation, 
prosecution or judicial 
proceeding; 

(d)  A summary of the relevant 
facts, except in relation to 
requests for the purpose of 
service of judicial documents; 

(e)  A description of the assistance 
sought and details of any 
particular procedure that the 
requesting State Party wishes 
to be followed; 

(f)  Where possible, the identity, 
location and nationality of any 
person concerned; and 

(g)  The purpose for which the 
evidence, information or action 
is sought. 

16. The requested State Party may 
request additional information when 
it appears necessary for the 
execution of the request in 
accordance with its domestic law or 
when it can facilitate such execution. 

17. A request shall be executed in 
accordance with the domestic law of 
the requested State Party and, to the 
extent not contrary to the domestic 
law of the requested State Party and 
where possible, in accordance with 
the procedures specified in the 
request.  

18. Wherever possible and consistent 
with fundamental principles of 
domestic law, when an individual is 
in the territory of a State Party and 
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has to be heard as a witness or 
expert by the judicial authorities of 
another State Party, the first State 
Party may, at the request of the 
other, permit the hearing to take 
place by video conference if it is not 
possible or desirable for the 
individual in question to appear in 
person in the territory of the 
requesting State Party. States 
Parties may agree that the hearing 
shall be conducted by a judicial 
authority of the requesting State 
Party and attended by a judicial 
authority of the requested State 
Party. 

19. The requesting State Party shall not 
transmit or use information or 
evidence furnished by the requested 
State Party for investigations, 
prosecutions or judicial proceedings 
other than those stated in the 
request without the prior consent of 
the requested State Party. Nothing 
in this paragraph shall prevent the 
requesting State Party from 
disclosing in its proceedings 
information or evidence that is 
exculpatory to an accused person. In 
the latter case, the requesting State 
Party shall notify the requested State 
Party prior to the disclosure and, if 
so requested, consult with the 
requested State Party. If, in an 
exceptional case, advance notice is 
not possible, the requesting State 
Party shall inform the requested 



���

 

   

 

UNCAC Contents Indonesian Laws and 

Regulations 

Analysis Other Aspects for 

Consideration  

Recommendation 

 

State Party of the disclosure without 
delay.  

20. The requesting State Party may 
require that the requested State 
Party keep confidential the fact and 
substance of the request, except to 
the extent necessary to execute the 
request. If the requested State Party 
cannot comply with the requirement 
of confidentiality, it shall promptly 
inform the requesting State Party. 

21. Mutual legal assistance may be 
refused: 

(a)  If the request is not made in 
conformity with the provisions of 
this 

(b)  article; 

(c)  If the requested State Party 
considers that execution of the 
request is 

(d)  likely to prejudice its 
sovereignty, security, ordre 
public or other essential 
interests; 

(e)  If the authorities of the 
requested State Party would be 
prohibited by its 

(f)  domestic law from carrying out 
the action requested with 
regard to any similar 

(g)  offence, had it been subject to 
investigation, prosecution or 
judicial proceedings 

(h)  under their own jurisdiction; 
 
 



���

 

   

 

UNCAC Contents Indonesian Laws and 

Regulations 

Analysis Other Aspects for 

Consideration  

Recommendation 

 

(i)  If it would be contrary to the 
legal system of the requested 
State Party 

(j)  relating to mutual legal 
assistance for the request to be 
granted. 

 

22. States Parties may not refuse a 
request for mutual legal assistance 
on the sole ground that the offence 
is also considered to involve fiscal 
matters. 

23. Reasons shall be given for any 
refusal of mutual legal assistance. 

24. The requested State Party shall 
execute the request for mutual legal 
assistance as soon as possible and 
shall take as full account as possible 
of any deadlines suggested by the 
requesting State Party and for which 
reasons are given, preferably in the 
request. The requesting State Party 
may make reasonable requests for 
information on the status and 
progress of measures taken by the 
requested State Party to satisfy its 
request. The requested State Party 
shall respond to reasonable 
requests by the requesting State 
Party on the status, and progress in 
its handling, of the request. The 
requesting State Party shall promptly 
inform the requested State Party 
when the assistance sought is no 
longer required. 
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25. Mutual legal assistance may be 
postponed by the requested State 
Party on the ground that it interferes 
with an ongoing investigation, 
prosecution or judicial proceeding. 

26. Before refusing a request pursuant 
to paragraph 21 of this article or 
postponing its execution pursuant to 
paragraph 25 of this article, the 
requested State Party shall consult 
with the requesting State Party to 
consider whether assistance may be 
granted subject to such terms and 
conditions as it deems necessary. If 
the requesting State Party accepts 
assistance subject to those 
conditions, it shall comply with the 
conditions. 

27. Without prejudice to the application 
of paragraph 12 of this article, a 
witness, expert or other person who, 
at the request of the requesting 
State Party, consents to give 
evidence in a proceeding or to assist 
in an investigation, prosecution or 
judicial proceeding in the territory of 
the requesting State Party shall not 
be prosecuted, detained, punished 
or subjected to any other restriction 
of his or her personal liberty in that 
territory in respect of acts, omissions 
or convictions prior to his or her 
departure from the territory of the 
requested State Party. Such safe 
conduct shall cease when the 
witness, expert or other person 
having had, for a period of fifteen 
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consecutive days or for any period 
agreed upon by the States Parties 
from the date on which he or she 
has been officially informed that his 
or her presence is no longer 
required by the judicial authorities, 
an opportunity of leaving, has 
nevertheless remained voluntarily in 
the territory of the requesting State 
Party or, having left it, has returned 
of his or her own free will. 

28. The ordinary costs of executing a 
request shall be borne by the 
requested State Party, unless 
otherwise agreed by the States 
Parties concerned. If expenses of a 
substantial or extraordinary nature 
are or will be required to fulfil the 
request, the States Parties shall 
consult to determine the terms and 
conditions under which the request 
will be executed, as well as the 
manner in which the costs shall be 
borne. 

29. The requested State Party: 

(a)  Shall provide to the 
requesting State Party copies 
of government records, 
documents or information in 
its possession that under its 
domestic law are available to 
the general public; 

(b)  May, at its discretion, provide 
to the requesting State Party 
in whole, in part or subject to 
such conditions as it deems 
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appropriate, copies of any 
government records, 
documents or information in 
its possession that under its 
domestic law are not 
available to the general 
public. 

30. States Parties shall consider, as 
may be necessary, the possibility of 
concluding bilateral or multilateral 
agreements or arrangements that 
would serve the purposes of, give 
practical effect to or enhance the 
provisions of this article. 

 

Article 47 

 

Transfer of 

criminal 

proceedings 

 

 

States Parties shall consider the possibility 

of transferring to one another 

proceedings for the prosecution of an 

offence established in accordance with 

this 

Convention in cases where such transfer 

is considered to be in the interests of the 

proper administration of justice, in 

particular in cases where several 

jurisdictions are 

involved, with a view to concentrating the 

prosecution. 

 

  

Article on the transfer of criminal 

proceedings is a new form of 

international cooperation that 

many countries have not yet 

entered. 

  

Indonesian law on anti 

corruption did not need this 

form of cooperation since 

many countries have different 

legal systems. 
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Article 48 

 

Law 

enforcement 

cooperation 

 

 

1. States Parties shall cooperate closely 
with one another, consistent with their 
respective domestic legal and 
administrative systems, to enhance the 
effectiveness of law enforcement 
action to combat the offences covered 
by this Convention. States Parties 
shall, in particular, take effective 
measures: 

(a)  To enhance and, where 
necessary, to establish channels 
of communication between their 
competent authorities, agencies 
and services in order to facilitate 
the secure and rapid exchange of 
information concerning all aspects 
of the offences covered by this 
Convention, including, if the 
States Parties concerned deem it 
appropriate, links with other 
criminal activities; 

(b)  To cooperate with other States 
Parties in conducting inquiries 
with respect to offences covered 
by this Convention concerning: 

(i). The identity, whereabouts 
and activities of persons 
suspected of involvement 
in such offences or the 
location of other persons 
concerned; 

(ii). The movement of 
proceeds of crime or 
property derived from the 
commission of such 
offences; 
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(iii). The movement of property, 
equipment or other 
instrumentalities used or 
intended for use in the 
commission of such 
offences; 

(c)  To provide, where appropriate, 
necessary items or quantities of 
substances for analytical or 
investigative purposes; 

(d)  To exchange, where appropriate, 
information with other States 
Parties concerning specific means 
and methods used to commit 
offences covered by this 
Convention, including the use of 
false identities, forged, altered or 
false documents and other means 
of concealing activities; 

(e)  To facilitate effective coordination 
between their competent 
authorities, agencies and services 
and to promote the exchange of 
personnel and other experts, 
including, subject to bilateral 
agreements or arrangements 
between the States Parties 
concerned, the posting of liaison 
officers; 

(f)  To exchange information and 
coordinate administrative and 
other measures taken as 
appropriate for the purpose of 
early identification of the offences 
covered by this Convention. 
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2. With a view to giving effect to this 
Convention, States Parties shall 
consider entering into bilateral or 
multilateral agreements or 
arrangements on direct cooperation 
between their law enforcement 
agencies and, where such agreements 
or arrangements already exist, 
amending them. In the absence of 
such agreements or arrangements 
between the States Parties concerned, 
the States Parties may consider this 
Convention to be the basis for mutual 
law enforcement cooperation in 
respect of the offences covered by this 
Convention. Whenever appropriate, 
States Parties shall make full use of 
agreements or arrangements, including 
international or regional organizations, 
to enhance the cooperation between 
their law enforcement agencies.  

3. States Parties shall endeavour to 
cooperate within their means to 
respond to offences covered by this 
Convention committed through the use 
of modern technology 

 

 

Article 49 

 

Joint 

investigations 

 

States Parties shall consider concluding 

bilateral or multilateral agreements or 

arrangements whereby, in relation to 

matters that are the subject of 

investigations, prosecutions or judicial 
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 proceedings in one or more States, the 

competent authorities concerned may 

establish joint investigative bodies. In the 

absence of such agreements or 

arrangements, joint investigations may be 

undertaken by agreement on a case-by-

case basis. The States Parties involved 

shall ensure that the sovereignty of the 

State Party in whose territory such 

investigation is to take place is fully 

respected. 

 

Article 50 

 

Special 

investigative 

techniques 

 

 

1. In order to combat corruption 
effectively, each State Party shall, to 
the extent permitted by the basic 
principles of its domestic legal 
system and in accordance with the 
conditions prescribed by its domestic 
law, take such measures as may be 
necessary, within its means, to allow 
for the appropriate use by its 
competent authorities of controlled 
delivery and, where it deems 
appropriate, other special 
investigative techniques, such as 
electronic or other forms of 
surveillance and undercover 
operations, within its territory, and to 
allow for the admissibility in court of 
evidence derived there from. 

2. For the purpose of investigating the 
offences covered by this Convention, 
States Parties are encouraged to 
conclude, when necessary, 
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appropriate bilateral or multilateral 
agreements or arrangements for 
using such special investigative 
techniques in the context of 
cooperation at the international level. 
Such agreements or arrangements 
shall be concluded and implemented 
in full compliance with the principle 
of sovereign equality of States and 
shall be carried out strictly in 
accordance with the terms of those 
agreements or arrangements. 

3. In the absence of an agreement or 
arrangement as set forth in 
paragraph 2 of this article, decisions 
to use such special investigative 
techniques at the international level 
shall be made on a case-by-case 
basis and may, when necessary, 
take into consideration financial 
arrangements and understandings 
with respect to the exercise of 
jurisdiction by the States Parties 
concerned. 

4. Decisions to use controlled delivery 
at the international level may, with 
the consent of the States Parties 
concerned, include methods such as 
intercepting and allowing the goods 
or funds to continue intact or be 
removed or replaced in whole or in 
part. 
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Chapter V 

Asset recovery 

 

Article 51 

 

General 

provision 

 

The return of assets pursuant to this 

chapter is a fundamental principle of this 

Convention, and States Parties shall 

afford one another the widest measure of 

cooperation and assistance in this regard. 

 

 

 Provisions in this chapter 

especially regulate recovery of 

corruption perpetrator’s assets 

which are beyond country. 

Thereby, this chapter represents 

link of rule of international 

cooperation in corruption 

eradication and prevention. 

According to article 41 Law No. 

30 of 2002, international 

cooperation which be conducted 

by KPK is limited in the case of 

investigation, and prosecution of 

corruption. Meanwhile, “asset 

recovery” as result of corruption 

is closely related to judicial 

action through judicial decision. 

Thereby, “asset recovery" can 

not be fully conducted if solely 

relying on existing authority with 

reference to international 

cooperation, especially in the 

field of investigation and 

prosecution, because in general 

it can only be endorsed through 

judicial decision, both in criminal 

and civil law.  

Require to be performed 

regulation concerning asset 

recovery of corruption. Not 

merely which is beyond country, 

but also which still residing in 

Indonesia, especially in the case 

of corruption suspects or 

defendant who cannot be judged 

with any reason. 
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Besides, referring to the 

convention on international 

cooperation, asset recovery is 

indirectly relevant with facts of 

legal instrument requirements in 

recovering asset of corruption in 

Indonesia. Anti corruption law in 

Indonesia which requires to be 

amended is its legal procedure 

in order to overcome difficulties, 

especially in recovering 

proceeds of corruption which still 

reside in Indonesia. This should 

be applicable to suspects, 

defendants or accused persons 

who have been judged and who 

have not yet been tried like 

former President Soeharto. So 

far, UNCAC is still unable to be 

adapted as guidance in 

formulating the mechanism. 

 

Article 52 

 

Prevention and 

detection of 

transfers of 

 

1. Without prejudice to article 14 of this 
Convention, each State Party shall 
take such measures as may be 
necessary, in accordance with its 
domestic law, to require financial 
institutions within its jurisdiction to 
verify the identity of customers, to 
take reasonable steps to determine 

 

The Law Number 15/2002 and 

the Law Number 25/2003 

Concerning Criminal Act of 

Money laundering Chapter IV 

Reporting Part One Obligation 

To Reporting, Part Two, Identity 

 

Arrangement of this matter 

exists in the Law on Money 

Laundering, but it does not 

regulate corruption. 

  

These provisions require 

to be regulated in Law on 

Corruption. 
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proceeds of 

crime 

 

the identity of beneficial owners of 
funds deposited into high-value 
accounts and to conduct enhanced 
scrutiny of accounts sought or 
maintained by or on behalf of 
individuals who are, or have been, 
entrusted with prominent public 
functions and their family members 
and close associates. Such 
enhanced scrutiny shall be 
reasonably designed to detect 
suspicious transactions for the 
purpose of reporting to competent 
authorities and should not be so 
construed as to discourage or 
prohibit financial institutions from 
doing business with any legitimate 
customer. 

2. In order to facilitate implementation 
of the measures provided for in 
paragraph 1 of this article, each 
State Party, in accordance with its 
domestic law and inspired by 
relevant initiatives of regional, 
interregional and multilateral 
organizations against money-
laundering, shall: 

 

(a)  Issue advisories regarding the 
types of natural or legal person 
to whose accounts financial 
institutions within its jurisdiction 
will be expected to apply 
enhanced scrutiny, the types of 
accounts and transactions to 
which to pay particular attention 
and appropriate account-

of Customer, Chapter V 

Reporting Center and Analysis  

of Financial Transactions  
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opening, maintenance and 
record-keeping measures to 
take concerning such accounts; 
and 

(b)  Where appropriate, notify 
financial institutions within its 
jurisdiction, at the request of 
another State Party or on its 
own initiative, of the identity of 
particular natural or legal 
persons to whose accounts 
such institutions will be 
expected to apply enhanced 
scrutiny, in addition to those 
whom the financial institutions 
may otherwise identify. 

3. In the context of paragraph 2 (a) of 
this article, each State Party shall 
implement measures to ensure that 
its financial institutions maintain 
adequate records, over an 
appropriate period of time, of 
accounts and transactions involving 
the persons mentioned in paragraph 
1 of this article, which should, as a 
minimum, contain information 
relating to the identity of the 
customer as well as, as far as 
possible, of the beneficial owner. 

4. With the aim of preventing and 
detecting transfers of proceeds of 
offences established in accordance 
with this Convention, each State 
Party shall implement appropriate 
and effective measures to prevent, 
with the help of its regulatory and 
oversight bodies, the establishment 
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of banks that have no physical 
presence and that are not affiliated 
with a regulated financial group. 
Moreover, States Parties may 
consider requiring their financial 
institutions to refuse to enter into or 
continue a correspondent banking 
relationship with such institutions 
and to guard against establishing 
relations with foreign financial 
institutions that permit their 
accounts to be used by banks that 
have no physical presence and that 
are not affiliated with a regulated 
financial group. 

5. Each State Party shall consider 
establishing, in accordance with its 
domestic law, effective financial 
disclosure systems for appropriate 
public officials and shall provide for 
appropriate sanctions for non-
compliance. Each State Party shall 
also consider taking such measures 
as may be necessary to permit its 
competent authorities to share that 
information with the competent 
authorities in other States Parties 
when necessary to investigate, 
claim and recover proceeds of 
offences established in accordance 
with this Convention. 

6. Each State Party shall consider 
taking such measures as may be 
necessary, in accordance with its 
domestic law, to require appropriate 
public officials having an interest in 
or signature or other authority over a 
financial account in a foreign 
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country to report that relationship to 
appropriate authorities and to 
maintain appropriate records related 
to such accounts. Such measures 
shall also provide for appropriate 
sanctions for non-compliance. 

 

 

Article 53 

 

Measures for 

direct recovery 

of property 

 

 

Each State Party shall, in accordance with 

its domestic law: 

(a)  Take such measures as may be 
necessary to permit another State 
Party to initiate civil action in its 
courts to establish title to or 
ownership of property acquired 
through the commission of an 
offence established in accordance 
with this Convention; 

(b)  Take such measures as may be 
necessary to permit its courts to 
order those who have committed 
offences established in accordance 
with this Convention to pay 
compensation or damages to 
another State Party that has been 
harmed by such offences; and 

(c)  Take such measures as may be 
necessary to permit its courts or 
competent authorities, when having 
to decide on confiscation, to 
recognize another State Party’s 
claim as a legitimate owner of 
property acquired through the 
commission of an offence 

 

No regulation is found in the 

existing laws and regulations. 

 

It is possibly associated with civil 

code – HIR (Civil Procedure 

Code) – to file a suit by granting 

a power to a law firm. 

 

Article 1365 of Civil Code 

 

Article 32 sentence (1) Law 

No. 31 of 1999: 

 In the case of investigator 

find and have a notion that 

one or more corruption 

element do not have 

complete evidence, 

 

This a regulation associated with 

the opportunity of a party state 

to sue the parties “controlling” 

the property belonging to the 

state in corruption case 

 

 

 

Article 32 sentence (1) Law No. 

31 of 1999: 

 

 In the case of investigators find 

and have a notion that one or 

more corruption element do not 

have complete evidence, 

meanwhile, state's loss has 

been manifested, investigator 

shall immediately deliver lawsuit 

document as result of the 

  

In order to get certain legal 

foundations, the provisions 

concerning this must be 

regulated in the Law on 

Crimes of Corruption 
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established in accordance with this 
Convention. 

 

 

meanwhile, state's loss has 

been manifested, 

investigator shall 

immediately deliver lawsuit 

document as result of the 

investigation to Attorney 

General of  Prosecutions to 

conduct lawsuit or delivered 

them to harmed institution 

to bring a lawsuit to the 

court. 

 

investigation to Attorney General 

of  Prosecutions to conduct 

lawsuit or deliver them to 

harmed institution to bring a 

lawsuit to the court. 

 

In Indonesian civil procedure 

law, suit can be raised to legal 

entity or a person which is 

domiciling in Indonesia and or in 

the case of dispute to asset 

residing in Indonesia, either by 

plaintiff representing Indonesian 

residence/citizen or foreigner. In 

this case, legal argument to 

suing is the existence of deed 

contempt of court 

(onrechtmatigedaad) as 

determined in article 1365 of 

Civil Code. But that way, there is 

need for further study in the 

case of its plaintiff is a state". 

 

Besides, in corruption law, civil 

suit can to be conducted in the 

case of existence of financial 

loss of the state, but when deed 

of perpetrator does not fulfil 

element of corruption. It can only 
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be conducted by Attorney 

General Prosecutions of 

Indonesia or other relevant 

institution. It is not yet existed at 

all if the suing conducted by 

“foreign state". 

 

Article 54 

 

Mechanisms for 

recovery of 

property 

through 

international 

cooperation in 

confiscation 

 

 

1. Each State Party, in order to provide 
mutual legal assistance pursuant to 
article 55 of this Convention with 
respect to property acquired through 
or involved in the commission of an 
offence established in accordance 
with this Convention, shall, in 
accordance with its domestic law: 

(a)  Take such measures as may 
be necessary to permit its 
competent authorities to give 
effect to an order of 
confiscation issued by a court 
of another State Party; 

(b)  Take such measures as may 
be necessary to permit its 
competent authorities, where 
they have jurisdiction, to order 
the confiscation of such 
property of foreign origin by 
adjudication of an offence of 
money-laundering or such 
other offence as may be within 
its jurisdiction or by other 
procedures authorized under its 
domestic law; and 

(c)  Consider taking such measures 

 

Criminal procedure code 

regulated in the Law Number 

8/1981 in Article 46 states that: 

(1) Goods on which re-seizure 
is imposed to a person or 
to those from whom the 
goods are seized, or to a 
person or to those mostly 
entitled …….. 

(2) If the case has been 
decided, the seized goods 
are returned to the person 
or to those mentioned in 
the decision aforesaid 
……….” 

 

Article 38 C Law No. 31 1999 jo. 

Law No 20 Year 2001: 

If after justice decision have 

obtained legal force remain to, 

but known there are still existed 

good and chattel property of 

accused which is assumed or 

 

The content of the article 

regulates to where the goods or 

materials resulting from crime 

that have been seized will be 

handed over. This is stipulated 

in the judges’ judgment. 

 

Confiscation may be conducted 

through civil law procedure when 

criminal court decision has been 

final and binding, but found 

extant convicted person assets 

which has not been confiscated 

or seized obviously. It is limited 

on corruption assets which is 

located in Indonesia and belong 

to suspect, defendant or 

convicted person. However, this 

confiscation only can be done by 

law enforcer of Indonesia.  

  

It would be better if it is 

mentioned and regulated in 

more details such as in the 

convention in the Law on 

Crimes of Corruption. 
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as may be necessary to allow 
confiscation of such property 
without a criminal conviction in 
cases in which the offender 
cannot be prosecuted by 
reason of death, flight or 
absence or in other appropriate 
cases. 

2. Each State Party, in order to provide 
mutual legal assistance upon a 
request made pursuant to 
paragraph 2 of article 55 of this 
Convention, shall, in accordance 
with its domestic law: 

(a)  Take such measures as may 
be necessary to permit its 
competent authorities to freeze 
or seize property upon a 
freezing or seizure order issued 
by a court or competent 
authority of a requesting State 
Party that provides a 
reasonable basis for the 
requested State Party to 
believe that there are sufficient 
grounds for taking such actions 
and that the property would 
eventually be subject to an 
order of confiscation for 
purposes of paragraph 1 (a) of 
this article; 

(b)  Take such measures as may 
be necessary to permit its 
competent authorities to freeze 
or seize property upon a 
request that provides a 
reasonable basis for the 

proper to be assumed come 

from corruption which not yet 

been imposed to seize for the 

state of as referred to article 38 

B sentence (2). Hence, state 

may conduct civil suing to the 

accused or its heir. 

 

 

 

Based on Eradication Corruption 

Law, confiscation of corruption 

assets which suspect or 

defendant has passed away or 

fled or is absent or by other 

reason he/she can not be tried 

at court, is not regulated yet. 

Thus, cases like former 

president Soeharto cannot be 

finished through civil procedure, 

because there is no criminal 

verdict.  

 

According to civil law system of 

procedure the “Confiscation" can 

be conducted only after a 

criminal verdict for assets 

resulting from corruption, if these 

assets have not been frozen or 

confiscated yet.  This is only 

applicable for assets in 

Indonesia by Indonesian 

offenders and can only be 

confiscated by Indonesian 

authorities. 
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requested State Party to 
believe that there are sufficient 
grounds for taking such actions 
and that the property would 
eventually be subject to an 
order of confiscation for 
purposes of paragraph 1 (a) of 
this article; and 

(c)  Consider taking additional 
measures to permit its 
competent authorities to 
preserve property for 
confiscation, such as on the 
basis of a foreign arrest or 
criminal charge related to the 
acquisition of such property. 

 

  

 

 

Article 55 

 

International 

cooperation for 

purposes of 

confiscation 

 

 

1. A State Party that has received a 
request from another State Party 
having jurisdiction over an offence 
established in accordance with this 
Convention for confiscation of 
proceeds of crime, property, 
equipment or other instrumentalities 
referred to in article 31, paragraph 
1, of this Convention situated in its 
territory shall, to the greatest extent 
possible within its domestic legal 
system: 

(a)  Submit the request to its 
competent authorities for the 
purpose of obtaining an order 
of confiscation and, if such an 
order is granted, give effect to 
it; or 

(b)  Submit to its competent 
authorities, with a view to giving 

 

¶ See the Law Number 
8/1981 concerning Criminal 
Procedure Code on 
procedure of seizure as 
regulated in article 7 and 
Chapter IV Seizure in 
Articles 38 – 46; 

¶ See provisions concerning 
mutual agreement 

¶ Article 6 letter c Law No. 30 
of 2002 

Commission Eradiation 

Corruption has duty: 

To investigate and to persecute 

on corruption case. 

 

 

Consider  article 6 letter c, article 

12 sentence (1) letter h, article 

38 and article 41 Law No. 30 of 

2002 jo. Article 7 sentence (2) 

Criminal Procedure Code, KPK 

has authority to conduct 

International cooperation in 

order to conduct a confiscation. 

In this matter KPKis authorized 

to conduct confiscation and 

freezing (temporary) on asset 

(different from permanent 

confiscation or seizure) which is 

assumed as corruption asset 

both located in Indonesia and 

overseas.  

  

The regulation is needed in 

the Law on Crimes of 

Corruption 
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effect to it to the extent 
requested, an order of 
confiscation issued by a court 
in the territory of the requesting 
State Party in accordance with 
articles 31, paragraph 1, and 
54, paragraph 1 (a), of this 
Convention insofar as it relates 
to proceeds of crime, property, 
equipment or other 
instrumentalities referred to in 
article 31, paragraph 1, situated 
in the territory of the requested 
State Party. 

2. Following a request made by 
another State Party having 
jurisdiction over an offence 
established in accordance with this 
Convention, the requested State 
Party shall take measures to 
identify, trace and freeze or seize 
proceeds of crime, property, 
equipment or other instrumentalities 
referred to in article 31, paragraph 
1, of this Convention for the purpose 
of eventual confiscation to be 
ordered either by the requesting 
State Party or, pursuant to a request 
under paragraph 1 of this article, by 
the requested State Party. 

3. The provisions of article 46 of this 
Convention are applicable, mutatis 
mutandis, to this article. In addition 
to the information specified in article 
46, paragraph 15, requests made 
pursuant to this article shall contain: 

(a)  In the case of a request 

¶ Article 12 sentence (1) 
letter h Law No. 30 of 2002 

 

In performing tasks of 

investigation and prosecution 

as mentioned in article 6 letter 

c, KPK authorizes: 

Ask for assistance of Interpol of 

Indonesia or other law 

enforcement agency over 

countries to search, to arrest, 

and to confiscate and to seize 

evidences in other countries. 

 

¶ Article 38 sentence (1) Law 
No. 30 of 2002 

Article 38 sentence (1) Law No. 

30 of 2002 

 

¶ Article 41 law No. 30 of 
2002 

Commission Eradication 

Corruption is able to conduct 

joint cooperation on 

investigation and persecution of 

Corruption crime with other law 

enforcement agency of 

countries associated with 
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pertaining to paragraph 1 (a) of 
this article, a description of the 
property to be confiscated, 
including, to the extent 
possible, the location and, 
where relevant, the estimated 
value of the property and a 
statement of the facts relied 
upon by the requesting State 
Party sufficient to enable the 
requested State Party to seek 
the order under its domestic 
law; 

(b)  In the case of a request 
pertaining to paragraph 1 (b) of 
this article, a legally admissible 
copy of an order of confiscation 
upon which the request is 
based issued by the requesting 
State Party, a statement of the 
facts and information as to the 
extent to which execution of the 
order is requested, a statement 
specifying the measures taken 
by the requesting State Party to 
provide adequate notification to 
bona fide third parties and to 
ensure due process and a 
statement that the confiscation 
order is final; 

(c)  In the case of a request 
pertaining to paragraph 2 of 
this article, a statement of the 
facts relied upon by the 
requesting State Party and a 
description of the actions 
requested and, where 
available, a legally admissible 

Indonesian positive law or 

based on international treaty 

which is acknowledged by 

Government of Indonesia. 
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copy of an order on which the 
request is based. 

4. The decisions or actions provided 
for in paragraphs 1 and 2 of this 
article shall be taken by the 
requested State Party in accordance 
with and subject to the provisions of 
its domestic law and its procedural 
rules or any bilateral or multilateral 
agreement or arrangement to which 
it may be bound in relation to the 
requesting State Party. 

5. Each State Party shall furnish 
copies of its laws and regulations 
that give effect to this article and of 
any subsequent changes to such 
laws and regulations or a 
description thereof to the Secretary-
General of the United Nations. 

6. If a State Party elects to make the 
taking of the measures referred to in 
paragraphs 1 and 2 of this article 
conditional on the existence of a 
relevant treaty, that State Party shall 
consider this Convention the 
necessary and sufficient treaty 
basis. 

7. Cooperation under this article may 
also be refused or provisional 
measures lifted if the requested 
State Party does not receive 
sufficient and timely evidence or if 
the property is of a de minimis 
value. 

8. Before lifting any provisional 
measure taken pursuant to this 
article, the requested State Party 
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shall, wherever possible, give the 
requesting State Party an 
opportunity to present its reasons in 
favour of continuing the measure. 

9. The provisions of this article shall 
not be construed as prejudicing the 
rights of bona fide third parties. 

 

 

Article 56 

 

Special 

cooperation 

 

Without prejudice to its domestic law, 

each State Party shall endeavour to take 

measures to permit it to forward, without 

prejudice to its own investigations, 

prosecutions or judicial proceedings, 

information on proceeds of offences 

established in accordance with this 

Convention to another State Party without 

prior request, when it considers that the 

disclosure of such information might 

assist the receiving State Party in initiating 

or carrying out investigations, 

prosecutions or judicial proceedings or 

might lead to a request by that State Party 

under this chapter of the Convention. 

 

Regulated in Chapter VIII 

International Cooperation Article 

44 of the Law Number 15/2002 

and the Law Number 25/2003 on 

Money Laundering 

 

 

 

 

 

 

 

 

 

 

Regulation and description 

stated in this article are too 

simple 

 

  

Further regulation is needed  
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Article 57 

 

Return and 

disposal of 

assets 

 

 

1. Property confiscated by a State 
Party pursuant to article 31 or 55 of 
this Convention shall be disposed 
of, including by return to its prior 
legitimate owners, pursuant to 
paragraph 3 of this article, by that 
State Party in accordance with the 
provisions of this Convention and its 
domestic law. 

2. Each State Party shall adopt such 
legislative and other measures, in 
accordance with the fundamental 
principles of its domestic law, as 
may be necessary to enable its 
competent authorities to return 
confiscated property, when acting 
on the request made by another 
State Party, in accordance with this 
Convention, taking into account the 
rights of bona fide third parties. 

3. In accordance with articles 46 and 
55 of this Convention and 
paragraphs 1 and 2 of this article, 
the requested State Party shall: 

(a)  In the case of embezzlement of 
public funds or of laundering of 
embezzled public funds as 
referred to in articles 17 and 23 
of this Convention, when 
confiscation was executed in 
accordance with article 55 and 
on the basis of a final 
judgement in the requesting 
State Party, a requirement that 
can be waived by the 
requested State Party, return 

 

Criminal Code regulated in the 

Law Number 8/1981 in Article 46 

states that: 

(1) Goods on which seizure is 
imposed are returned to the 
person or to those from 
whom the goods are 
seized, or to the person or 
to those most entitled 
…….. 

If the case has been decided, 

then the goods on which seizure 

is imposed will be returned to 

the person or to those 

mentioned in the judgment 

……….”  

 

 

 

 

 

 

 

 

 

The content of the article 

regulates to where the goods or 

materials resulting from the 

criminal act that have been 

seized will be handed over. This 

is stated in the judges’ judgment. 

 

  

It will be better if it is 

mentioned and regulated in 

more detail, such as in the 

convention, in the Law on 

Crimes of Corruption. 
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the confiscated property to the 
requesting State Party; 

(b)  In the case of proceeds of any 
other offence covered by this 
Convention, when the 
confiscation was executed in 
accordance with article 55 of 
this Convention and on the 
basis of a final judgement in the 
requesting State Party, a 
requirement that can be waived 
by the requested State Party, 
return the confiscated property 
to the requesting State Party, 
when the requesting State 
Party reasonably establishes its 
prior ownership of such 
confiscated property to the 
requested State Party or when 
the requested State Party 
recognizes damage to the 
requesting State Party as a 
basis for returning the 
confiscated property; 

(c)  In all other cases, give priority 
consideration to returning 
confiscated property to the 
requesting State Party, 
returning such property to its 
prior legitimate owners or 
compensating the victims of the 
crime. 

4. Where appropriate, unless States 
Parties decide otherwise, the 
requested State Party may deduct 
reasonable expenses incurred in 
investigations, prosecutions or 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



���

 

   

 

UNCAC Contents Indonesian Laws and 

Regulations 

Analysis Other Aspects for 

Consideration 

Recommendation 

 

judicial proceedings leading to the 
return or disposition of confiscated 
property pursuant to this article. 

5. Where appropriate, States Parties 
may also give special consideration 
to concluding agreements or 
mutually acceptable arrangements, 
on a case-by-case basis, for the 
final disposal of confiscated 
property. 

 

 

 

 

 

 

 

 

 

Article 58 

 

Financial 

intelligence unit 

 

 

States Parties shall cooperate with one 

another for the purpose of preventing 

and combating the transfer of proceeds of 

offences established in accordance with 

this Convention and of promoting ways 

and means of recovering such proceeds 

and, 

to that end, shall consider establishing a 

financial intelligence unit to be responsible 

for receiving, analysing and disseminating 

to the competent authorities reports of 

suspicious financial transactions. 

 

 

In the Law Number 15/2002 and 

the Law Number 25/2003 

concerning Criminal Act of 

Money laundering has been 

stated the regulation in Chapter 

V Reporting Center and Analysis 

of Financial Transactions in 

Articles 18 – 38. Although the 

term is not intelligence unit ,  its 

function and tasks are nearly 

similar to the content of 

convention 

 

   

May be entered in the Law on 

Crimes of corruption 
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Article 59 

 

Bilateral and 

multilateral 

agreements and 

arrangements 

 

 

States Parties shall consider concluding 

bilateral or multilateral agreements or 

arrangements to enhance the 

effectiveness of international cooperation 

undertaken pursuant to this chapter of the 

Convention. 

 

 

Regulated in Chapter VIII 

International Cooperation Article 

44. The Law Number 15/2002 

and the Law Number 25/2003 on 

Money Laundering and Law 

number  30/2002 article 13(f). 

However, it needs to be 

explored in detail the scope area 

of cooperation.  

   

 

Article 60 

 

Training and 

technical 

assistance 

 

 

1. Each State Party shall, to the extent 
necessary, initiate, develop or 
improve specific training 
programmes for its personnel 
responsible for preventing and 
combating corruption. Such training 
programmes could deal, inter alia, 
with the following areas: 

(a)  Effective measures to prevent, 
detect, investigate, punish and 
control corruption, including the 
use of evidence-gathering and 
investigative methods; 

(b)  Building capacity in the 
development and planning of 
strategic anticorruption policy; 

(c)  Training competent authorities 
in the preparation of requests 
for mutual legal assistance that 
meet the requirements of this 
Convention; 

 

 

Regulated in Chapter VIII 

International Cooperation Article 

44 of the Law Number 15/2002 

and the Law Number 25/2003 

concerning Money Laundering. 

 

  

   

Highly needed to enhance the 

capability of human resources  
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(d)  Evaluation and strengthening of 
institutions, public service 
management and the 
management of public 
finances, including public 
procurement, and the private 
sector; 

(e)  Preventing and combating the 
transfer of proceeds of offences 
established in accordance with 
this Convention and recovering 
such proceeds;  

(f)  Detecting and freezing of the 
transfer of proceeds of offences 
established in accordance with 
this Convention; 

(g)  Surveillance of the movement 
of proceeds of offences 
established in accordance with 
this Convention and of the 
methods used to transfer, 
conceal or disguise such 
proceeds; 

(h)  Appropriate and efficient legal 
and administrative mechanisms 
and methods for facilitating the 
return of proceeds of offences 
established in accordance with 
this Convention; 

(i)  Methods used in protecting 
victims and witnesses who 
cooperate with judicial 
authorities; and 

(j)  Training in national and 
international regulations and in 
languages. 
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2. States Parties shall, according to 
their capacity, consider affording 
one another the widest measure of 
technical assistance, especially for 
the benefit of developing countries, 
in their respective plans and 
programmes to combat corruption, 
including material support and 
training in the areas referred to in 
paragraph 1 of this article, and 
training and assistance and the 
mutual exchange of relevant 
experience and specialized 
knowledge, which will facilitate 
international cooperation between 
States Parties in the areas of 
extradition and mutual legal 
assistance. 

3. States Parties shall strengthen, to 
the extent necessary, efforts to 
maximize operational and training 
activities in international and 
regional organizations and in the 
framework of relevant bilateral and 
multilateral agreements or 
arrangements. 

4. States Parties shall consider 
assisting one another, upon request, 
in conducting evaluations, studies 
and research relating to the types, 
causes, effects and costs of 
corruption in their respective 
countries, with a view to developing, 
with the participation of competent 
authorities and society, strategies 
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and action plans to combat 
corruption. 

5. In order to facilitate the recovery of 
proceeds of offences established in 
accordance with this Convention, 
States Parties may cooperate in 
providing each other with the names 
of experts who could assist in 
achieving that objective. 

6. States Parties shall consider using 
sub regional, regional and 
international conferences and 
seminars to promote cooperation 
and technical assistance and to 
stimulate discussion on problems of 
mutual concern, including the 
special problems and needs of 
developing countries and countries 
with economies in transition. 

7. States Parties shall consider 
establishing voluntary mechanisms 
with a view to contributing financially 
to the efforts of developing countries 
and countries with economies in 
transition to apply this Convention 
through technical assistance 
programmes and projects. 

8. Each State Party shall consider 
making voluntary contributions to 
the United Nations Office on Drugs 
and Crime for the purpose of 
fostering, through the Office, 
programmes and projects in 
developing countries with a view to 
implementing this Convention. 
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Chapter VII 

Mechanisms 

of 

Implementati

on 

 

Article 63 

 

Conference of 

the States 

Parties to the 

Convention 

 

1. A Conference of the States Parties to 
the Convention is hereby established 
to improve the capacity of and 
cooperation between States Parties 
to achieve the objectives set forth in 
this Convention and to promote and 
review its implementation. 

2. The Secretary-General of the United 
Nations shall convene the 
Conference of the States Parties not 
later than one year following the entry 
into force of this Convention. 
Thereafter, regular meetings of the 
Conference of the States Parties 
shall be held in accordance with the 
rules of procedure adopted by the 
Conference. 

3. The Conference of the States Parties 
shall adopt rules of procedure and 
rules governing the functioning of the 
activities set forth in this article, 
including rules concerning the 
admission and participation of 
observers, and the payment of 
expenses incurred in carrying out 
those activities.  

4. The Conference of the States Parties 
shall agree upon activities, 
procedures and methods of work to 
achieve the objectives set forth in 
paragraph 1 of this article, including:  

 

 

 

The establishment of the 

Conference of the Parties  bears 

a strategic position in the 

implementation of CAC 2003 

since its main task i.e. (e) review 

periodically the implementation 

of this Convention by its State 

Parties; and (d) Making 

Recommendations to improve 

this Convention and its 

implementation. (the rest to be 

deleted) 

The COP should encourage the 

GOI to designate one central 

authority that has the ability to 

coordinate all LEAs, and to 

maintain data-base as well as to 

implement efficiently and 

effectively cooperation in 

extradition and mutual 

assistance request from or to the 

Foreign State Party. 

 

  

In Indonesia, the CA for 

UNCAC matters should be 

KPK regardless Law number 

1 year of 2006 which has 

designated the Ministry of 

Justice as CA for Mutual 

Legal Assistance in Criminal 

Matters. Its considerations 

are, firstly, the implementation 

of the UNCAC needs a 

comprehensive and credible 

governmental institution which 

is independent and maintains 

high integrity. Secondly, the 

KPK has a very strategic role 

in the preventing and 

combating corruption, more 

than any other LEA. Thirdly, 

the assignment to KPK as CA 

could minimize the 

interference of the GOI to the  

implementation of the of 

reporting and information 

mechanism, internally as well 

as externally. 
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(a)  Facilitating activities by States 
Parties under articles 60 and 62 
and chapters II to V of this 
Convention, including by 
encouraging the mobilization of 
voluntary contributions; 

(b)  Facilitating the exchange of 
information among States 
Parties on patterns and trends in 
corruption and on successful 
practices for preventing and 
combating it and for the return of 
proceeds of crime, through, inter 
alia, the publication of relevant 
information as mentioned in this 
article; 

(c)  Cooperating with relevant 
international and regional 
organizations and mechanisms 
and non-governmental 
organizations; 

(d)  Making appropriate use of 
relevant information produced by 
other international and regional 
mechanisms for combating and 
preventing corruption in order to 
avoid unnecessary duplication of 
work; 

(e)  Reviewing periodically the 
implementation of this 
Convention by its States Parties; 

(f)  Making recommendations to 
improve this Convention and its 
implementation;  

(g)  Taking note of the technical 
assistance requirements of 
States Parties with regard to the 
implementation of this 

mechanism system of 

reporting and information, 

internally as well as externally. 
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Convention and recommending 
any action it may deem 
necessary in that respect. 

5. For the purpose of paragraph 4 of this 
article, the Conference of the States 
Parties shall acquire the necessary 
knowledge of the measures taken by 
States Parties in implementing this 
Convention and the difficulties 
encountered by them in doing so 
through information provided by them 
and through such supplemental review 
mechanisms as may be established by 
the Conference of the States Parties. 

6. Each State Party shall provide the 
Conference of the States Parties with 
information on its programmes, plans 
and practices, as well as on legislative 
and administrative measures to 
implement this Convention, as required 
by the Conference of the States Parties. 
The Conference of the States Parties 
shall examine the most effective way of 
receiving and acting upon information, 
including, inter alia, information 
received from States Parties and from 
competent international organizations. 
Inputs received from relevant non-
governmental organizations duly 
accredited in accordance with 
procedures to be decided upon by the 
Conference of the States Parties may 
also be considered. 

7. Pursuant to paragraphs 4 to 6 of this 
article, the Conference of the States 
Parties shall establish, if it deems it 
necessary, any appropriate mechanism 
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or body to assist in the effective 
implementation of the Convention. 

 

Article 64 

 

Secretariat 

 

 

1. The Secretary-General of the United 
Nations shall provide the necessary 
secretariat services to the 
Conference of the States Parties to 
the Convention. 

2. The secretariat shall: 

(a)  Assist the Conference of the 
States Parties in carrying out the 
activities set forth in article 63 of 
this Convention and make 
arrangements and provide the 
necessary services for the 
sessions of the Conference of 
the States Parties; 

(b)  Upon request, assist States 
Parties in providing information 
to the Conference of the States 
Parties as envisaged in article 
63, paragraphs 5 and 6, of this 
Convention; and 

(c)  Ensure the necessary 
coordination with the 
secretariats of relevant 
international and regional 
organizations. 
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GAP ANALYSIS STUDY REPORT 

 

It is widely recognized within and outside the country that Indonesia has suffered from an endemic corruption problem. 
Efforts to eradicate corruption were undertaken in Indonesia with little success for decades, such as a military operation in 
1957, the Corruption Eradication Team in 1967, the Team of Four in 1970, the Disciplinary Operation in 1977, the Special 
Re-Audit on Tax Restitution in 1987, and the Joint Corruption Investigation Team in 1999. Today, the Corruption Eradication 
Commission (KPK), established by Law in 2002, and the Coordinating Team for Corruption Eradication (Timtas Tipikor) set 
up in 2005 together with the police and public prosecutors, continue these efforts with increased mandate and verve.  

The ratification of the United Nations Convention Against Corruption (UNCAC) by the Republic of Indonesia has opened 
ample opportunity as the UNCAC constitutes a helpful guide for further anti-corruption and governance reform in Indonesia. 
To achieve compliance with the UNCAC the KPK initiated a study to evaluate the gaps between the existing Indonesian legal 
and institutional framework and the standards of the UNCAC and to recommend corresponding remedies. 

The report addresses four main areas:  

- Prevention 

- Criminalization and Law Enforcement 

- International Cooperation 

- Asset Recovery 

In conducting this study, KPK was assisted by a team of consultants comprising national and international experts. The gap 
analysis study report is the product of the review of UNCAC provisions and relevant Indonesian laws and regulations, 
interviews with stakeholders, a national seminar, workshops and a short course on the UNCAC. 

The UNCAC will substantially impact on the strategy of preventing and combating corruption in Indonesia. With the 
ratification, the Government of Indonesia manifested its serious consideration of the implications of the UNCAC on the 
Indonesian Criminal Law system, particularly concerning the necessary compliance of all laws and regulations addressing 
the prevention and criminalization of corruption in Indonesia 
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